United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 













* 




4 










■' ■ '' • ■■ ' ; '■ 














i 











1 

r 









I 




SUBJECT INDEX 


PAGE 


Jurisdiction _ 1 

Statement of Case ... 2 

Statement of Points . 3 

Statutes Involved . 4 

Summary of Argument . 6 

Argument 


I. The addition of the three wives to the part¬ 
nership did not result in a change of “em¬ 
ployer” within the meaning of the District 


Unemployment Compensation Act .. 8 

(A) Technical concepts of partnership law 

are inapplicable when construing the 
Unemployment Compensation Act. 9 

(B) Cohen’s wms a single continuous em¬ 


ploying unit and employer both before and 


after the addition of the wives .. 16 

II. Section 3 (c) (7) is inapplicable. 19 

III. Even if section 3 (c) (7) does apply, appel¬ 
lants should receive a combined contribution 
rate of 0.1% . 22 

(A) The six months provision is directory 

rather than mandatory . 23 

(B) The Board has authority to combine 

experience apart from an employer’s 
request . 26 

TV. In holding that it could not combine expe¬ 
rience the Board has taken an undulv narrow 
view of its authority . 27 

Conclusion . 29 

















ii INDEX (Continued) 

PAGE 

CITATIONS 

Cases: 

A. J. Meyer & Co. v. Unemployment Compensation 
i Commission, 348 Mo. 147, 152 S. W. (2d) 184 (1941 19 

Bartels v. Birmignham, — U. S., 91 L. ed (Adv. 

Op.) 1584 _ 9 

Billet v. Gordon, 3S9 Ill. 454, 59 N. E. (2d) 812 (1945) 14 

Clancy v. McElroy, 30 Wash. 576, 70 Pac. 1095 (1902) 25 

Finston v. Unemployment Compensation Commission, 

132 N. J. L. 276, 39 Atl. (2d) 697 (1944) . 17 

Grace v. Magruder, SO U. S. App. D. C. 53, 148 F. (2d) 

679 (1945), cert. den. 326 U. S. 720 . 6, 10 

Harrison v. Greyvan Lines, — U. S., 91 L. ed. 

(Adv. Op.) 1335 _ 9 

Karlson v. Murphy, Director of Labor, 387 Ill. 436, 56 
N. E. (2d) 839 (1944) ..7, 11, 13, 14 

Lehman v. Commissioner, 7 T. C. No. 128 —. 10 

Lund v. Rolfe, 93 N. H. 280, 41 Atl. (2d) 226 (1945) .... 15 

Meyer v. Unemployment Compensation Commission, 

311 Mich. 440, 18 N. W. (2d) 8S6 (1945) . 7, 14 

National Labor Relations Board v. Hearst Publica¬ 
tions, 322 U. S. Ill, 127, 12S, 129 (1944) . 6, 9 

State v. Brown, 324 Mo. 627, 33 S. W. (2d) 104 (1930) 25 

State v. Heath, 345 Mo. 226,132 S. W. (2d) 1001 (1939) 25 

State v. Industrial Commission, 233 Wis. 461, 289 
N. W. 769 (1940). 25 

Sulloway v. Rolfe, . N. H., 47 Atl. (2d) 109 

(1946) . 


15 


















INDEX (Continued) 


in 


PAGE 


Texas Co. v. Wheeless, 1S5 Miss. 799, 187 So. 8S0, 883 
(1939) . 19 

U. S. v. Dallas National Bank, 152 F. (2d) 582, 586 
(CCA 5th 1946) . 23 

U. S. v. Silk, . U. S., 91 L. ed. (Adv. Op.) 

1335 . 6, 9, 10, 15 


Statutes and Regulations: 

District of Columbia Unemployment Compensation 
Act, as amended June 4, 1943 (Title 46, Secs. 301, 
303, D. C. Code, 1940, Supp. V): 


Section 1 (a) . 8, 17 

Section 1 (r) . 17 


Section 3 (c) (1) . 24 

Section 3 (c) 7_ 4, 7, 19, 20, 21, 22, 23, 26, 27, 28 

Section 3 (c) (8) . 5 

Section 3 (c) (10) . 24 


Section 3 (c) (7), District of Columbia Unemployment 
Compensation Act, as amended by Public Law 501, 


79th Cong. 2d sess., July 11,1946, 60 Stat. 527 . 5, 24 

District Unemployment Compensation Board, Rules 
and Regulations, Reg. VI-J . 18 

Miscellaneous: 

American Jurisprudence, Vol. 50, section 25 “Stat¬ 
utes ’ ’ . 24 


Sutherland, “Statutory Construction’ ’ (3rd ed. 


1943) ..23, 25 

H. Rept. No. 232, 78th Cong. 1st sess. 23 

S. Sept. No. 250, 78th Cong. 1st sess. 23 

89th Cong. Rec. 2295-2299 . 23 





















IHntteb States! Court of ^ppralsf 

District of Columbia 


No. 9521 


Rose Cohex, et al T/A Cohen's, 

Appellants , 


vs. 


District Unemployment Compensation Board, 

Appellee . 


BRIEF FOR APPELLANTS 


JURISDICTION 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia 
dated February 14, 1947, dismissing appellants 7 complaint 
for review and redetermination of a decision rendered 
by the District Unemployment Compensation Board (Ap¬ 
pellee herein) fixing appellants 7 contribution rate, and 
affirming the decision of the appellee. (App. 29) 

The jurisdiction of this court and the lower court is 
founded on Section 3 (c) (10) of the District of Columbia 
Unemployment Compensation Act. (Title 46, Section 303 
(c) (10) D. C. Code 1940, Supp. V). 
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i STATEMENT OF CASE 

On January 2,1936, Rose Cohen, Harry L. Cohen, Albert 
Cohen and David G. Freedman formed a partnership to 
engage in the picture and framing business in the District 
of Columbia, taking over the business of a corporation 
previously known as “Cohen’s Inc.” (App. 18, 26). The 
partnership regularly filed unemployment returns and paid 
the contribution rate fixed by statute. (App. 26). 

On October 1, 1943, the partnership interest of the four 
partners was adjusted so that Harry L. Cohen, Albert 
Cohen and David G. Freedman each owned 2/7th of the 
partnership. Each of these three partners then gave his 
wife a l/7th interest in the partnership, and the wives 
became members of the partnership. The partnership 
agreement wras rewritten to evidence all the rights and 
interests of the partners. Thereafter, the business con¬ 
tinued without change in the manner or method of opera¬ 
tion or location; nor w’as there any other change except 
for the addition of the three wives to the firm. (App. 18, 
21, 27). 

The Unemployment Compensation Act was amended on 
June 4, 1943 to adopt the so-called “merit” rating system, 
by which an employer’s rate of contribution depends upon 
certain experience factors. (Sec. 3 (c) (8)) The resulting 
schedule of rates ranges from a minimum rate of 0.1% 
to a standard or maximum rate of 2.7%. New employers, 
with no prior experience factors, receive the 2.7% rate. 
(Sec. 3 (c) (3); 3 (c) (8). 

On March 23, 1944, the Board sent the partnership 
notices of a contribution rate of 0.1% for the last half of 
the calendar year 1943 and the year 1944, computed as the 
amended Act required, on the basis of its prior employment 
experience. The partnership applied this rate on its re¬ 
turns until February 28, 1945. The Board then sent it a 


3 


second notice changing the contribution rate to 2.7% for 
the same period covered by the prior notices. (App. 8, 27). 

The partnership protested, and at a hearing before 
members of the Board contended that its proper contribu¬ 
tion rate was 0.1%. (App. 9-11, 27-28). The Board, in a 
decision of April 12, 1945, denied to the partnership the 
rate of 0.1%. It held that the addition of the three wives 
to the firm created a new partnership, and therefore a 
new employer, which was not entitled to the same rate as 
its predecessor because the Board was not notified of the 
additions to the partnership within the period provided for 
by Sec. 3 (c) (7) of the Act. (App. 12,17, 27, 28). 

The lower court heard a petition for review on the record 
made before the Board and sustained the Board’s action 
without opinion. It entered findings of fact and conclusions 
of law, and rendered final judgment for the Board, from 
which this appeal is taken. (App. 26-29). 

STATEMENT OF POINTS 

The District Court erred: 

1. In holding that the addition of the wives of three of 
the partners to appellants’ partnership created a new 
employer and employing unit within the meaning of the 
District of Columbia Unemployment Compensation Act. 

2. In holding that the six months period in section 3 (c) 
(7) of the Act, relating to request for transfer of a pre¬ 
decessor’s experience, is mandatory and not subject to 
waiver by the District Unemployment Compensation Board. 

3. In failing to hold that the Unemployment Compen¬ 
sation Board had authority to combine appellants’ experi¬ 
ence under section 3 (c) (7) of the Act. 

4. In holding that appellants’ contribution rate under 
the Act should be 2.7% for the second half of the calendar 
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year 1943 and the entire calendar year 1944, instead of 

6 . 1 %. 

5. In affirming the decision of the District Unemployment 
Compensation Board. 

STATUTES INVOLVED 

The pertinent statutes are found in Title 46, Sections 
301 and 303, District of Columbia Code, 1940, Supplement 
V, the District Unemployment Compensation Act. The 
particular sections of that Act here involved are: 

“Sec. 3 (c) Future Rates Based on Benefit Experi¬ 
ence.— 


• * • • • 

“(3) The standard rate of contributions payable by 
each employer shall be 2.7 per centum.’’ 

• • • • • 

“(5) The Board shall for any uncompleted portion 
of the calendar year beginning with the effective date 
of this Act and for each calendar year thereafter class¬ 
ify employers in accordance with their actual experi¬ 
ence in the payment of contributions and with respect 
to benefits charged against their accounts. Each 
employer’s rate for such uncompleted year and each 
subsequent calendar year shall be determined on the 
basis of his record through the applicable computation 
date. 


• * • • • 

“(7) For the purpose of this subsection, two or 
more employing units which are parties to or the 
subject of a merger, consolidation, or other form of 
reorganization effecting a change in legal identity or 
form, shall be deemed to be a single employing unit 
if (a) the successor unit requests a transfer of the 
predecessor’s experience within six months from date 
such change in legal identity or form occurred, or 
within six months from the effective date of this Act; 
(b) immediately after such change the employing 
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enterprises of the predecessor’s employing unit or 
units are continued solely through a single employing 
unit as successor thereto; and (c) immediately after 
such change such successor is owned or controlled by 
substantially the same interests as the predecessor 
employing unit or units. If the Board shall deem two 
or more employing units to have become a single 
employer, it shall combine their experience, if any, 
with pay rolls, contributions and benefit charges (as 
shown on their experience rating accounts) as of the 
applicable computation date for the calendar year 
or part thereof in which the change in identity or form 
occurred. If this combination of experience indicates 
that, under section 3 (c) (8) of this Act, the successor 
employer should pay contributions at a new rate, such 
new rate shall be effective from the date of such 
change. 1 

“(8) Variations from the standard rates of con¬ 
tributions for each calendar year or part thereof shall 
be determined as of the applicable computation date 
in accordance with the following requirements: 

“i. If as of the computation date the total of all 
contributions credited to any employer’s account, with 
respect to employment since May 31, 1939, is in excess 
of the total benefits paid after June 30, 1939, then 
chargeable or charged to his account, such excess shall 
be known as the employer’s reserve, and his contribu¬ 
tion rate for the ensuing calendar year or part thereof 
shall be— 

“(A) 2.7 per centum if such reserve is less than 1 
per centum of his average annual pay roll; 

• # * • * 

“(F) 0.1 per centum if such reserve equals or 
exceeds 3.5 per centum of his average annual pay roll. 

• * * • # 

“(10) At least one month prior to the final date 
upon which the first contributions for any calendar 

1 Sec. 3 (c) (7) was amended by Pub. Law 501, 79th Cong. 2d Sess. 
approved July 11, 1946, 60 Stat. 527, but the amendment is not retro¬ 
active to the years involved in this case, and is not otherwise directly 
relevant. 
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year or part thereof become due from any employer 
at a contribution rate determined under this subsection, 
the Board shall notify such employer of his rate of 
contributions and of the benefit charges upon which 
such rate was based. Such determination shall become 
conclusive and binding upon the employer unless, 
within fifteen days after the mailing of notice thereof 
to his last-known address, or in the absence of mailing, 
within fifteen days after the delivery of such notice, the 
employer files an application for review and a reteter- 
mination, setting forth his reasons therefor. • * *” 

SUMMARY OF ARGUMENT 

1. For purposes of determining the rate of contribution 
under the District Unemployment Compensation Act, the 
addition of the wives of three of the partners to the 
partnership did not make the partnership a new employer. 
The Board concedes that after the addition of the wives 
the partnership was owned or controlled by substantially 
the same interests as before. The District Court found 
that there was no change in the manner or method of 
operation of the business, or any other change except for 
the addition of the wives. The District Unemployment 
Compensation Act is social, economic legislation. As such, 
technical concepts of partnership law do not apply in 
construing its provisions. In the economic and business 
sense, which properly applies in construing the Act, the 
partnership in this case was the same employer both before 
and after the addition of the wives. It was accordingly 
entitled to a contribution rate of 0.1% based upon its 
experience. 

U. S. v. Silk, .U. S., 91 L. ed (Adv. Op.) 1335; 

National Labor Relations Board v. Hearst, 322 U. S. 
Ill (1944); 

Grace v. Magruder, 80 U. S. App. D. C. 53, 148 F (2d) 
679 (1945) cert. den. 326 U. S. 720; 
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Karlson v. Murphy, Director of Labor, 387 HI. 436, 
56 N. B. (2d) 839 (1944); 

Meyer v. Unemployment Compensation Commission, 
311 Mich. 440, 18 N. W. (2d) 886 (1945) 

2. The fact that no request was made for transfer of 
experience within six months after the addition of the 
wives, as provided for in Section 3 (c) (7) of the Act, 
should not prevent appellants from receiving a contribution 
rate of 0.1%. Such a request was unnecessary because 
there was no change in “employer.” Moreover, that 
section is inapplicable to this case since it applies only 
where two or more employing units merge, consolidate or 
reorganize. There was but a single employing unit in this 
case, and there was no merger, consolidation or reorganiza¬ 
tion. 

3. Even if section 3 (c) (7) is applicable, appellants 
should be entitled to a combined experience rating since 
they concededly met the substantive conditions, and failed 
only to comply strictly with the six months provision. 
This is a minor procedural provision, which is directory 
only, rather than mandatory. Failure of strict compliance 
with this provision could prejudice no one and should not 
bar the effectuation of a major purpose of the Act to allow 
employers the benefit of their favorable experience. 

4. The Board had authority to treat the partnership as 
a single continuous employing unit notwithstanding the 
addition of the wives. It also had authority to waive the 
six months provision in section 3 (c) (7), or to combine 
experience independently of this provision. Because of its 
misinterpretation of the statute, the Board did not under¬ 
stand that it had this authority. The case should be re¬ 
manded to the Board -with instructions to fix the contribu¬ 
tion rate of appellants at 0.1%, or, in the alternative, for 
the proper exercise by the Board of its discretion in these 
matters. 
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ARGUMENT 

I 

THE ADDITION OF THE THREE WIVES TO THE 

PARTNERSHIP DID NOT RESULT IN A CHANGE 
OF “EMPLOYER” WITHIN THE MEANING 
OF THE DISTRICT UNEMPLOYMENT 
COMPENSATION ACT 

The District Unemployment Compensation Act defines 
“employer” to mean “every individual and type of or¬ 
ganization for whom services are performed in employ¬ 
ment.” Sec. 1 (a). The Act provides that an employer’s 
contribution rate shall depend upon the amount of his 
reserve, which consists of the excess of his past contribu¬ 
tions over the benefits paid on his account. Sec. 3 (c) (8). 

A principal question in this case is whether, for purposes 
of the Unemployment Compensation Act, the addition of 
the three wives to the firm made Cohen’s a different 
employer from what it had been before. 

i The decision of the Board and the District Court that 
Cohen’s became a different employer after the addition 
of the wives is based on the ground that on technical 
principles of partnership law 

. “• • • the addition of three members to the old 
partnership on October 1, 1943 constituted a change 
in legal identity of the predecessor partnership em¬ 
ploying unit. * * *” (App. 14, 28). 

It is appellants’ position that “Cohen’s” was the same 
employer both before and after the addition of the wfives 
to the firm, and that whether such addition constituted a 
change “in legal identity of the predecessor partnership” 
under technical principles of partnership law is w’holly 
irrelevant in construing this Act. 


9 


(A) 

Technical Concepts of Partnership Law Are Inapplicable 
When Construing the Unemployment Compensation Act 

The courts have repeatedly and consistently held that 
technical common law concepts are not controlling in con¬ 
struing social and economic legislation. The terms and 
provisions of such legislation are rather to be construed j 
in the light of the purposes which the legislation seeks to i 
accomplish. 

In an outstanding case involving construction of social j 
legislation, the question before the Supreme Court was j 
whether newsboys were employees within the meaning of j 
the National Labor Relations Act. Answering this ques- j 
tion affirmatively, the Court said that the meaning of terms j 
like “employee” and “employer” must be determined | 
from the history and purpose of the legislation involved, i 
It rejected, as exclusive tests, those founded in “technical j 
legal classification for purposes unrelated to the statute’s i 
objectives,” in favor of a standard based on the “under- j 
lying economic facts.” National Labor Relations Board j 
v. Hearst Publications, 322 U. S. Ill, 127,128,129 (1944). 

In tw^o very recent cases, U. S. v. Silk and Harrison v. ; 

Grey van Lines, .U. S.91 L. ed. (Adv. Op.) 1335 j 

(June 16, 1947) the question was whether certain coal car j 
unloaders, coal dealers, and truck men were employees j 
covered by the Social Security Act. The Court refused i 
to decide these questions on the basis of technical common j 
law concepts. It pointed out that: 

“* • • application of the Social Security legislation i 
should follow the same rule that we applied to the 
National Labor Relations Act in the Hearst case.” 

The Supreme Court again followed this principle of “eco- j 

nomic reality” in Bartels v. Birmingham, .U. S., | 

91 L. ed. (Adv. Op.) 1584 (June 23, 1947), another Social | 
Security case. 
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This Court announced the same rule in Grace v. Magru- 
der, SO U. S. App. D. C. 53, 148 F 2d 679 (1945), cert. den. 
326 U. S. 720, where the issue was whether “coal hustlers” 
were employees within the meaning of the Social Security 
Act. The opinion states (148 F 2d at 681): 

“The Social Security Act, like the Fair Labor 
Standards Act # * *,and the National Labor Relations 
Act • # *, was enacted pursuant to a public policy 
unknown to the common law; and its applicability is 
to be judged rather from the purposes that Congress 
had in mind than from common law rules worked out 
for determining tort liability.” 

The Supreme Court in its opinion in the Silk case referred 
With approval to this Court’s decision in Grace v. Magru- 
der. ( U . S. v. Silk, footnote No. 12) 

These principles of construction which the Supreme 
Court and this Court have adopted for Federal Social 
Security legislation apply, of course, as well to construc¬ 
tion of the District of Columbia Unemployment Compen¬ 
sation Act, for the purposes of both acts with respect to 
■unemployment relief are the same. In fact, the Committee 
Report accompanying the bill which became the Unemploy¬ 
ment Compensation Act states that the Act “has been 
drafted so that the coverage of employment will conform 
as nearly as possible with the coverage of employment 
under the Social Security Act.” H. Rept. No. 232, 78th 
Cong. 1st sess., p. 1 . 

The Tax Court of the United States, in the case of 
Lehman v. Commissioner, 7 T. C. No. 128 (November 5, 
1946) recently refused to apply technical concepts of part¬ 
nership law in determining the duration of a partnership 
under the Internal Revenue laws. That case involved the 
question of whether the “holding period” of a partnership 
interest which one of the partners sold on January 1, 1937 
was less than one year. This depended upon whether a 
new* partnership had been created w’ith each change of 
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personnel. Several such changes had occurred in the 
period from December 31, 1925 to January 1, 1937 as a 
result of the death of old partners and admission of new 
ones. Upon each change in partnership personnel, new 
partnership agreements were executed but the business 
continued in the same manner without interruption, and j 
under the same firm name. The Commissioner claimed, 
among other things, that the death of a partner in May, 

1936, dissolved the existing partnership under New York 
law so that the holding period of the partnership interest 
which the petitioner sold on January 1, 1937 was less than 
one year, with the result that 100% of his gain on the sale 
should be taken into account. The Tax Court held, how¬ 
ever, that no new partnership came into existence during 
the entire period from December 31, 1925 to January 1, 

1937, and that therefore the holding period dated from 
the first partnership agreement in 1925. The Court said: 

“It seems clear to us that the old partnership of j 
Lehman Brothers continued to be carried on by the 
surviving partners notwithstanding the death of Ar¬ 
thur Lehman (in May 1936) and that no such new 
partnership came into existence as would start a new 
period of holding of the partnership interests of the 
surviving partners who continued to carry on the 
partnership business.” 

It is clear from this case that Cohen’s would not be 
considered a new partnership, after the admission of the 
wives, in computing the holding period of the interests 
of its partners for purposes of the Internal Revenue laws. 
There is no more reason for regarding it as a new part¬ 
nership, and therefore a new employer, for the purposes 
of the Unemployment Compensation Act. 

A question very similar to the one in this case, involving 
the Unemployment Compensation Act of Illinois, came 
before the Supreme Court of that State in Karlson v. 
Murphy, Director of Labor, 387 Ill. 436, 56 N. E. 2d 839 
(1944). 
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That case presented for construction the section of the 
Illinois Unemployment Compensation Act declaring that 
the term “wages” should not include remuneration over 
$3,000 paid to an individual by one employer. The Court 
stated in its opinion that the question for a decision was 
whether “six successive partnerships engaged in the se¬ 
curities business in Chicago knowm as Lamson Bros. & Co. 
were a single employer” within the pertinent provisions 
of the Illinois statute. 

From January 1, 1940 to September 2, 1940, the part¬ 
nership consisted of 14 members. On the latter date 
Lamson died and the surviving partners succeeded to the 
business. This, the second partnership, continued until 
December 31, 1940 when three members withdrew. The 
third firm of ten members was in existence from December 
31, 1940 to June 30, 1941 when one of the partners retired. 
Life of the fourth partnership was but twelve days, expir¬ 
ing on July 12, 1941, when one of the partners died. The 
fifth partnership consisting of eight members transacted 
business from July 12,1941 to December 3, 1941, when one 
of its eight partners died. The sixth partnership of seven 
members continued in business for the remaining twenty- 
eight days of the year 1941. The firm, throughout, con¬ 
tinued its business at the same location and transacted 
the same type of business. 

For the years 1940 and 1941, Lamson Bros. & Co. paid 
contributions with respect to wages of its employees as 
if it were a single continuous employer. 

The Illinois Department of Labor took the stand that 
upon the death and retirement of the various partners as 
described above, a new employer was created each time. 
It found that, in 1940 and 1941: 

“* * * Lamson Bros. & Co. consisted of six distinct 
partnerships, each becoming an employer by reason 
of its succession to the organization and business of 
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its predecessor; that each partnership was a distinct 
employing unit from its predecessor, and consequently, 
a distinct employer from its predecessor; * * # ” 

The Illinois Supreme Court took the opposite view. It 
held that the terms “employer’’ and “employing unit” 
must be construed in “an economic rather than a technical 
legal sense,” and in the light of the objectives which the 
statute sought to attain. Continuing the Court said: 

“* * # The General Assembly has made it abun¬ 
dantly clear that enterprises or units which economi¬ 
cally and in reality constitute but a single business 
shall be deemed a single employer, familiar rules of 
corporation law, partnership law and law of master 
and servant to the contrary notwithstanding. * * *” 
(56 N. E. 2d at 844) 

The Court regarded as immaterial the fact that there might 
be said to be six successive partnerships under the Illinois 
Uniform Partnership Act. In this connection it said: 

“• * • legislative intent expressed in many 
provisions of the statute, the general purpose of the 
act, the liberal construction to be accorded it, among 
other reasons, impel the conclusion that the word 
‘partnership’ as a ‘type of organization’ is not neces¬ 
sarily terminated as an employing unit each and every 
time a partner dies, retires or departs to enter the 
service of the United States, simply because under 
the Uniform Partnership Act, a dissolution might 
occur in each instance.” (56 N. E. 2d at 845) 

Finally the Court pointed out that the Unemployment 
Compensation Act was not primarily a revenue statute 
and that to place an increased burden on the employers 
would give no corresponding benefit to the employees, since 
the employees would be entitled to the same benefits regard¬ 
less of the employer’s contribution rate. 

Although the partnership agreements in the Karlson 
case contained a customary clause providing for continua¬ 
tion in the case of the death or withdrawal of a partner, 
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the Court made it clear that its decision in no way turned 
upon this feature. The parties had argued extensively 
the question as to whether this continuation provision 
operated to prevent the termination of the partnership 
upon the death or withdrawal of an individual partner. 
The Court said: 

“It becomes unnecessary to consider this contention 
for the reason that the question of whether the benefits 
of section 2 (g) (1) (2) are available to plaintiffs 
must be determined from the provisions of the Unem¬ 
ployment Compensation Act itself, and the terms em¬ 
ployed in this statute must be construed in the light 
of the general purpose of the Act.” (56 N. E. 2d 
at 841) 

Moreover, the Supreme Court of Michigan followed the 
Karlson decision in a case involving similar issues where 
no continuation clause was involved. It held that a sole 
proprietorship, which added two members to form a part¬ 
nership, was a single “employing unit” both before and 
after the addition of the new members. Meyer v. Unem¬ 
ployment Compensation Commission, 311 Mich. 440, 18 
N. W. 2d 886 (1945).. 

The Karlson and Meyer cases directly support the con¬ 
struction for which the appellants contend in this case. 
It should make no difference that those cases involve in¬ 
terpretation of the terms “employer” and “employing 
unit” in connection with wage limitation provisions, rather 
than the contribution rate provisions of the Act. For 
there is no reason to construe those terms differently in 
one part of the statute than in another. As the Court said 
in Billet v. Gordon, 389 Ill. 454, 59 N. E. 2d 812 (1945): 

“Employers are entitled to consistency in the inter¬ 
pretation of the Unemployment Compensation Act. 
Where the same words appear in a section imposing 
liability and in a section determining contribution 
rates, the words shall be given consistent interpreta¬ 
tions.” (59 N. E. 2d at 815, 816) 
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The Board here relies on a New Hampshire case, Sullo¬ 
way v. Rolfe, .N. H., 47 Atl. 2d 109 (1946). The 

New Hampshire Court there held that where one partner 
of a law firm died and another was admitted, the firm was 
not entitled to continue the contribution rate which it had 
formerly enjoyed. This decision is entitled to little weight 
in the present case for various reasons. First, the Court, 
like the Court below, based its decision on technical common 
law principles of partnership. It did not have the benefit 
of the United States Supreme Court’s decision in the Silk 
and Grey van cases, supra , which were decided on June 
16, 1947, and held that technical common law rules are in¬ 
applicable in construing Social Security legislation. Sec¬ 
ondly, the Court recognized the harshness of its ruling, 
but felt that the statute reflected a legislative intention 
against allowing continuation of experience factors in the 
situation there involved. But the District of Columbia 
statute reflects a definite Congressional policy to permit 
continuation of experience factors where a business under¬ 
goes change but is continued under substantially the same 
ownership and control as before (Sec. 3 (c) (7)). While 
appellants take the position that the addition of members 
to a partnership is not within the language of section 
3 (c) (7) (infra p. 19), nevertheless the Congressional 
policy evinced by that section to permit carry-over of 
employment experience, distinguishes this case from the 
Sulloway case, where such legislative policy was lacking. 
Finally, it should be noted that the Sulloway case followed 
an earlier New Hampshire case, Lund v. Rolfe , 93 N. H. 280, 
41 Atl. 2d 226 (1945), in which two of the justices joined 
in a persuasive dissent in line with appellants’ argument 
in this case. 
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(B) 

Cohen’s Was a Single Continuous Employing Unit and 
Employer Both Before and After the Addition 

of the Wives 

Once it is conceded, in accordance with the above au¬ 
thorities, that technical concepts of partnership law do 
not apply to legislation of this kind, it seems plain that 
there was no change of employer, or employing unit, in 
this case. The District Court found that, after the addi¬ 
tion of the wives: 

“ # # # there was no change in the manner or method 
of the operation of the business, nor in its location; 
nor was there any other change except for the addition 
of the three wives to the partnership as set forth 
above.” (App. 27) 

The Board concedes that the partnership, after the addi¬ 
tion of the wives, was owned or controlled by substantially 
the same interests as before. 2 Not only did the old part¬ 
ners retain the controlling capital interest in the partner¬ 
ship (App. 13, 27), but they alone continued to exercise 
the managerial and supervisory functions—that is, those 
functions commonly exercised by an employer (App. 21). 
The duties of the wives under the new partnership agree¬ 
ment were confined to the sale of merchandise, and such 
other duties as they may be called upon to perform from 
time to time by the other partners.” (App. 21). 

The concept of “employer” in the Act itself, is in terms 
of a business unit rather than of any legalistic formula. 
Thus, “employer” means “every individual and type of 

2 The opinion of the Board Attorney (App. 16) states that “it is 
conceded by the Board that the employer meets with the other two 
requirements of that section [Sec. 3 (c) (7)] of the Act.” One of those 
requirements is that the employer be “owned or controlled by substan¬ 
tially the same interests as the predecessor * * The Board attorney’s 
opinion is attached to, and made a part of, the findings of the Board’s 
Rate Review Committee (App. 14). 
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organization for whom services are performed in employ- j 
ment.” (Sec. 1 (a)) This definition overlaps substan- j 
tially with that of “employing unit” which is defined as: 

“* * * any individual or type of organization, in- j 
eluding any partnership, association, trust, estate, j 
joint-stock company, insurance company, or corpora¬ 
tion, whether domestic or foreign, or the receiver, j 
trustee in bankruptcy, trustee or successor thereof, j 
or the legal representative of a deceased person, which ; 
has, or subsequent to January 1, 1936, had, in its i 
employ one or more individuals performing services j 
for it within the District.” Sec. 1 (r). 

i 

For purposes of this Act a partnership is a “type of j 
organization” just as a corporation is a “type of organ- i 
ization.” Transfer of interest in a partnership no more 
creates a new employer than does transfer of stock in a 
corporation, so long as the business unit continues to i 
function as before, with the same name, same employees, j 
same location and same methods of operation. 

! 

The Supreme Court of New Jersey has held that for 
purposes of its unemployment compensation act a partner¬ 
ship is a legal entity. Finston v. Unemployment Compen- ] 
sation Commission, 132 N. J. L. 276, 39 Atl. 2d 697 (1944). j 
It reached this conclusion largely on the basis of the defi- j 
nition of “employing unit” in the New Jersey statute 
which is identical with the definition of that term in the 
District statute. The Court said (at 39 Atl. 2d 699): 

“The inclusion of partnerships with individuals, 
companies, corporations and other employing units is 
persuasive that the legislators conceived of a partner¬ 
ship as an entity, for the purpose of employing, within 
the province of the statute.” 

The Board has recognized this entity or “business unit” j 
concept in its administration of the Act. It treats the 
partnership unit, rather than the individual partners, as 
the employer for purposes of classification, accounting, 
and notices. Its regulation concerning credits and refunds 
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recognizes the partnership as a single, continuous, employ¬ 
ing unit, regardless of personnel changes, for it provides: 

“* * * a partnership until wholly dissolved, is en¬ 
titled to such credits and refunds regardless of the 
death, withdrawal or addition of members # # 
(District Unemployment Compensation Board, Rules 
and Regulations, Reg. VI J) 

To regard a partnership as a new* and different employer 
6ach time it adds or drops a member, if carried to its 
logical limits, would produce extremely burdensome prob¬ 
lems of administration both for the Board and the em¬ 
ployer. The burden w*ould increase in direct proportion 
to the size of the partnership, since the larger the part¬ 
nership the more frequent the number of personnel changes 
it is likely to have. The extreme consequence of such a 
view* would be most apparent in the case of an unincor¬ 
porated association; for example, a marketing coopera¬ 
tive, a mutual life insurance company, or a labor union. 
All of these organizations may be subject to the Act, but 
they are all in legal theory only large partnerships. 
Clearly, such organizations, which undergo daily changes 
in membership, must be and undoubtedly are treated as 
single continuing entities. They are not regarded as new 
“reorganized” employers each time a member is added 
or dropped. 

The difference between the unincorporated association 
partnership and the partnership in this case is only one 
of degree. If the addition of a member to a larger part¬ 
nership does not create a new* employer, the same result 
should follow* for a smaller partnership. This simply em¬ 
phasizes that the mere addition of new* members to a part¬ 
nership—certainly where the controlling interests remain 
unchanged—is not a proper standard for determining 
w’hether a new* employer lias been created for purposes 
of this Act. 
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Ordinarily, words in a statute are read in accordance 
with their commonly accepted meaning. The courts have 
applied this familiar canon of construction in interpreting 
the term “employer” in unemployment compensation 
laws. A. J. Meyer & Co. v. Unemployment Comp. Comm., 
348 Mo. 147, 152 S. W. 2d 184, 189 (1941); Texas Co. v. 
Wheeless, 185 Miss. 799, 187 So. 880, 883 (1939). Reading 
“employer” in this way it seems apparent that no change 
in employer took place. The ordinary business man af¬ 
fected by the Act would hardly think so. And certainly 
Cohen’s employees would be quite surprised if told that, 
after the wives joined the firm, they had a different 
employer from before. 

II 

SECTION 3 (c) (7) IS INAPPLICABLE 

The first portion of section 3 (c) (7) provides that: 
“two or more employing units which are parties 
to or the subject of, a merger, consolidation, or 
other form or reorganization effecting a change in 
legal identity or form, shall be deemed to be a single 
employing unit” 

if three requirements are met. The requirements are 
(1) that the successor unit request a transfer of its prede¬ 
cessor’s experience within six months from the date the 
change in legal identity or form occurred; (2) that imme¬ 
diately after the change the predecessor’s enterprise is 
continued solely through a single employing unit as suc¬ 
cessor; (3) and immediately after the change the successor 
is owned or controlled by substantially the same interests 
as the predecessor. The Board held that these provisions 
were applicable in this case, but that appellants failed to 
meet the first condition because they did not request a 
transfer of experience within six months after the wives 
were added to firm. It conceded that the appellants met 
the other two conditions. (App. 14, 16, 17). 
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To come within the above provisions there mnst be 
(1) two or more ‘‘employing units” which (2) merge, # 
consolidate, or reorganize, and the result must be (3) a 
change in legal identity or form. 

It is clear that not every case involving a change in 
legal identity or form, in the technical common law sense, 
falls within this subsection. Assume, for example, a case 
of a partnership consisting of two partners. One partner 
dies and the other continues to operate the business as 
before. On strict partnership principles, there would be 
a “change in legal identity or form” brought about by 
the death of one partner. It could not be said, however, 
that tw*o or more employing units had merged, consoli¬ 
dated, or reorganized, when in fact all that happened was 
that one partner died. Yet, clearly Congress did not 
intend that the surviving partner in such a case should 
lose the partnership’s benefit experience so long as the 
business could be regarded as the same “employer” as 
before, as that term is normally understood. 

In the present case, as in the hypothetical case, supra, 
it is doubtful whether sec. 3 (c) (7) is applicable at all. 
Since sec. 3 (c) (7) applies only where two or more 
employing units merge, consolidate, or reorganize, it can¬ 
not apply where there is but a single employing unit. 
We have shown that, on proper interpretation, Cohen’s 
was a single, continuous employing unit, both before and 
after the addition of the wives. Moreover, “employing 
unit” is defined as “any individual or type of organization 
# * * which has or subsequent to January 31, 1936, had 
in its employ one or more individuals performing services 
for it within the District of Columbia.” (Emphasis add¬ 
ed). The definition therefore applies only to individuals 
or organizations whch at the time of merger, consolidation, 
or reorganization, or at some previous time after January 
31, 1936, had at least one employee. This is reasonable 
since sec. 3 (c) (7) is concerned only with combining 





experience. Where new individuals with no prior pay¬ 
rolls, contributions, or benefit charges are added to a 
firm, a request for transfer of experience would be quite j 
a useless act because there would be nothing to combine. 
Accordingly, the definition of “employing unit” does not 
fit the wives, since the Board does not contend that at the 
time they entered the firm they employed any one, or had 
done so. Had the firm, after admission of the wives, 
requested transfer of experience as the Board contends j 
it was bound to do, it would simply have received the j 
same rate (0.1%) to which it was entitled before the 
admission of the wives (App. 14, 28). 

“Merger,” “consolidation,” and “reorganization” are j 
not defined. All of these terms seem to import, however, 
the bringing together of going businesses, or at least a 
more extensive change than the mere admission of three 

^ • I 

new members to a partnership. 

The inapplicability of sec. 3 (c) (7) to cases where 
new members are simply added to a firm is borne out by 
again referring to the case of the unincorporated associa¬ 
tion. Such an organization has a constantly fluctuating 
membership—new members are added, and old ones with¬ 
draw, almost daily. Certainly, Congress did not intend j 
that upon each such change in personnel the association 
should be required formally to request a transfer of 
experience, re-register with the Board, and receive a new 
rating and employer number under sec. 3 (c) (7). The 
resulting administrative burden both to the association 
and the Board of such an interpretation would be immense. 
Clearly, Congress intended that such an organization be j 
treated as a single continuous employing unit regardless 
of personnel changes. And this is undoubtedly the way 
the Board has administered the law. But what is true 
in the case of the large partnership (which is what the 
unincorporated association really is) should be equally 
true in the case of the small partnership. In neither case 
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has there been a change in “employer” or “employing 
unit” so long as the business both before and after the 
personnel changes is carried on in the same way and under 
the same name. 3 

But irrespective of whether it is considered that the 
admission of the waves to the partnership might come 
within sec. 3 (c) (7), and that therefore appellants might 
have applied for transfer of benefit experience, they were 
not required to do so. For wre have shown that, regardless 
of w’hat interpretation is placed on sec. 3 (c) (7), no change 
in “employer” took place, as that term should properly 
be construed, and that therefore the contribution rate to 
which Cohen’s was entitled before the wives were admitted 
continued to be the proper rate after their admission. 

Ill 

EVEN IF SECTION 3 (c) (7) DOES APPLY, APPEL¬ 
LANTS SHOULD RECEIVE A COMBINED 
CONTRIBUTION RATE OF 0.1% 

The Board concedes that appellants have met the two 
substantive conditions laid dowm in sec. 3 (c) (7) for com¬ 
bining benefit experience (App. 16, 14). That is, appel¬ 
lants’ business, after the addition of the wives, (1) was 
continued solely through a single employing unit, and (2) 
was owned or controlled by substantially the same inter¬ 
ests as before. Appellants submit that compliance with 
the procedural provision of section 3 (c) (7), request 
within six months for transfer of benefit experience, should 
not be construed as an absolute condition precedent. We 
believe that the Board and the District Court have erred 
in so construing it. 

3 This is particularly true where, as here, the business is owned and 
controlled by substantially the same interests both before and after the 
addition of new members (see App. 16, 14). 
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(A) 

The Six Months Provision Is Directory Rather Than 

Mandatory 

Whether the six months provision in sec. 3 (c) (7) is 
directory or mandatory should be determined by an analy¬ 
sis of the purpose of the six months provision in relation 
to the purpose of the merit-rating provisions of the Act as 
a whole. 

Mr. Sutherland in his work on “Statutory Construction” 
(3rd ed. 1943) has said (at §5804) that: 

“It can be stated as a general proposition that, as 
regards the question of mandatory and directory oper¬ 
ation, the courts will apply that construction which 
best carries into effect the purpose of the statute under 
consideration. To this end, the courts may inquire 
into the purpose behind the enactment of the legisla¬ 
tion requiring construction as one of the first steps in 
treating the problem. The ordinary meaning of lan¬ 
guage may be overruled to effectuate the purpose of 
the statute.” 

Cf. U. S. v. Dallas National Bank, 152 F. 2d 582, 586 
(CCA 5th 1946). 

The merit rating provisions of the District Unemploy¬ 
ment Compensation Act have the obvious purpose of re¬ 
quiring those employers on whose account greater benefits 
are paid to bear a proportionately greater part of the cost. 
It thus regards employers with favorable benefit experi¬ 
ence, and provides an incentive toward employment stabili¬ 
zation. H. Kept. No. 232, 78th Cong. 1st sess., p. 2; S. Kept. 
No. 250, 78th Cong. 1st sess. p. 2; 89 Cong. Rec. 2295-2299. 
Section 3 (c) (7) of the Act is intended to preserve to 
employers the benefit of the experience which they have 
previously built-up, notwithstanding a reorganization or 
some change in membership in their business. Against 
these strong policies to permit carry-over of benefit ex- 
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perience, what is the purpose or policy behind the six 
month provision? The legislative history is silent as to 
its importance or purpose, if any. The Act itself mentions 
no penalty or consequence that will follow if the six-month 
provision is not strictly complied with. 4 It seems clear 
that the six months’ period is simply a convenient, although 
arbitrary, period which Congress has designated in the 
interests of reasonable order and dispatch. As such, it 
was not intended to have a mandatory construction. 5 

That the six months provision was founded on no im¬ 
portant policy or purpose is substantiated by the fact that 
sec. 3 (c) (7), as amended in 1946 by Pub. Law 501, 79th 
Cong. 2d sess., 60 stat. 527, contains no time limitation 
whatsoever with respect to combination of experience. 

Sec. 3 (c) (1) of the Act provides that the Board shall 
notify an employer of his contribution rate at least one 
month prior to the date upon which his contributions are 
due. In this case, the Board did not notify appellants 
until February 2S, 1945, that it was fixing a 2.7% rate for 
1944 and the last half of 1943. There is no more reason 
for construing the six months period in § 3 (c) (7) as 
mandatory than for so construing the one month provision 
in § 3 (c)* (10). 

To allow appellants a combined rate would simply be 
to allow them the same rate fixed by the Board in the 

4 Mr. Sutherland has pointed out that “the fact that no consequences 
of noncompliance are stated in the statute has been considered as a 
factor tending: toward a directory construction.” Sutherland, “Statu¬ 
tory Construction” § 5818 

5 See 50 Am. Jur. Sec. 25, “Statutes”: 

“In determining: the mandatory or directory nature of a statute, 
the importance of the provision involved may be taken into con¬ 
sideration. Generally speaking, those provisions which are a mere 
matter of form, or which are not material, do not affect any 
substantial right, and do not relate to the essence of the thing to 
be done, so that compliance is a matter of convenience rather than 
substance, are considered to be directory. This is true of statutory 
provisions for the expeditious, proper, or orderly conduct of business 
merely.” 
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original notices and which they w r ould have received had 
they requested transfer within the six months period (App. 
14, 27, 28). Their failure to request transfer within the 
stated time could not prejudice or injure any one. The 
benefits which might be received by appellants’ employees 
were in no way affected. The situation in this case is 
unlike that in statutes fixing time for appeal, for example, 
where there is a necessary and strong policy requiring 
finality by a specified time. It is also unlike cases where 
failure of strict compliance may prejudice public or private 
rights. 

On the other hand, to deny the firm the favorable experi¬ 
ence which it built up, simply because it did not request 
transfer within six months, would be to force it to pay at 
a rate 2700% greater than the rate to which its experience 
entitles it. The statute should not be construed to work 
this harsh result, amounting to a substantial forfeiture, 
merely because a minor procedural provision has not been 
strictly complied with. 

Mr. Sutherland, in his “Statutory Construction” (at 
$5816) has quoted from a Wisconsin case, State v. Indus¬ 
trial Commission, 233 Wis. 461, 289 N. W. 769 (1940), to 
set forth the principle which should govern in construing 
time provisions like the one in this case: 

“When there is no substantial reason why the thing 
by statute required to be done might not as well be 
done after the time prescribed as before; no presump¬ 
tion that, by allowing it to be so done, it may work an 
injury or wrong; nothing in the act itself, or in other 
acts relating to the same subject matter, indicating 
that the legislature did not intend that it should rather 
be done after the time prescribed than not done at all— 
the courts will deem the statute directory merely.” 6 


6 Other cases which have applied similar principles to statutory time 
provisions include Clancy v. McElroy, 30 Wash. 576, 70 Pac. 1095 
(1902); State v. Brovon, 326 Mo. 627, 33 S. W. 2d 104 (1930); State v. 
v. Heath, 345 Mo. 226, 132 S. W. 2d 1001 (1939). 
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In view of the policy of the Act, it seems clear that, had 
Congress considered the situation in this case, it would 
have preferred that the Board combine experience in the 
case of an employer who met the substantive conditions of 
Sec. 3 (c) (7), but failed to request transfer within six 
months, rather than to deny the employer entirely the 
benefit of previous employment experience. 

(B) 

The Board Has Authority to Combine Experience Apart 
From an Employer’s Request 

The first sentence of section 3 (c) (7) provides that two 
or more employing units which merge, consolidate, or re¬ 
organize, thus effecting a change in legal identity, shall be 
deemed, to be a single employing unit if certain conditions 
are met. This is mandatory language which leaves no dis¬ 
cretion in the Board so long as the conditions are satisfied. 
The second sentence, however, provides that “if the Board 
shall deem two or more employing units to have become 
a single employer, it shall combine their experience # * V’ 
This is discretionary language. It permits the Board, in 
its sound discretion, to combine experience irrespective 
of 'whether the conditions in the first sentence have been 
met. 

It is reasonable that Congress intended to vest such 
discretion in the Board, rather than to make its power to 
treat employing units as a single employer entirely de¬ 
pendent upon the employer’s applying and meeting the 
other conditions of the first sentence. For example, a 
merger or reorganization might result in a higher, rather 
than a lower, contribution rate where one of the employ¬ 
ing units had a poor employment experience. The Board’s 
power to combine experience certainly should not, in such 
a case, depend upon the employer’s first making a re- 
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quest. Or, even apart from cases involving reorganiza¬ 
tion or merger, the Board might wish, for administrative 
reasons, to treat two or more employing units as a single 
unit where they have common ownership and control. It 
could do under the second sentence of Sec. 3 (c) (7). To 
construe the second sentence of Sec. 3 (c) (7) to grant 
the Board independent authority to combine experience is 
a reasonable construction, and would avoid the harsh con¬ 
sequences which would result from construing the time 
provision in the first sentence as an absolute condition 
precedent. 

IV 

IN HOLDING THAT IT COULD NOT COMBINE EXPE¬ 
RIENCE THE BOARD HAS TAKEN AN UNDULY 
NARROW VIEW OF ITS AUTHORITY 

There is no dispute about the fact that appellants meet 
the substantive requirements for the combined rate of 
0.1%, or that no injury to their employees or any one 
else could result from their failure to request transfer of 
experience within the six months period, or that if the 
Board’s decision stands they will be required to pay a 
rate 27 times as great as that to which their experience 
entitles them. While apparently recognizing all this, the 
Board was of the view that it “had no alternative bid to 
assign the standard rate” of 2.7% (App. 23) because, 
according to the Board, there had been “a change in legal 
identity” and no request for transfer of experience was 
made within six months thereafter (App. 14). Appellants 
submit that, in reaching this conclusion, the Board took 
an unduly narrow view of its powers in at least three 
respects: 

1. Nothing in the statute requires the Board to hold 
that a new employer or employing unit is created each 
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time there is “a change in legal identity” in a technical 
sense, apart from the question (heretofore discussed) 
whether the statute permits the Board to do so. It seems 
clearly within the Board’s discretion, as the agency 
designated to administer this statute, to treat a partner¬ 
ship as a single continuing employer, regardless of the 
addition or withdrawal of individual members. Since the 
Board erroneously took the view that it was required to 
apply the common law partnership rule to this Act, it 
never exercised its discretion in this regard (App. 14). 

2. The provision in section 3 (c) (7) of the Act, pro¬ 
viding for requests for transfers of experience within six 
months after change in legal identity or form, if it had any 
purpose at all, was designed to aid the Board in expeditious 
administration of the Act. Since the provision was solely 
for the Board’s benefit, it does not seem that Congress 
would have intended that the Board be bound to insist upon 
a strict literal compliance with this procedural provision in 
a meritorious case. Where the equities for waiver are as 
strong as they are in this case, the Board should be per¬ 
mitted to waive the six months provision. Because the 
Board viewed the provision as an absolute condition prece¬ 
dent (App. 14), it has not exercised its discretion as to 
whether waiver should be granted. 

3. We have already discussed in Part III-B of our 
brief the proposition that the Board had discretion under 
the second sentence of Sec. 3 (c) (7) to combine experi¬ 
ence independently of any request by an employer. Since 
the Board has not so construed the statute, it has not 
exercised the discretion which this section confers upon it. 

It is appellants’ primary position that they are entitled 
a$ of right to a contribution rate of 0.1% under the 
statute. Alternatively, however, appellants submit that 
the Board had discretion to grant appellants a combined 
rate, but that it failed to exercise its discretion because it 
took the view that it had none. 
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CONCLUSION 

The position which appellants have taken throughout 
this brief is one which will effectuate the purpose of the 
statute by extending to an employer a contribution rate 
based upon its actual employment experience. Appellee’s 
view would frustrate the statutory purpose, and deny to 
the employer the contribution rate which it has earned 
solely because of an alleged failure to comply with a tech¬ 
nical minor procedural requirement. If there was such 
failure, it was one which could secure no possible advan¬ 
tage to appellants, or detriment to any one else, and which 
arose from a business man’s reasonable understanding 
that the addition of three partners to a firm did not 
make the firm a different employer. 

Wherefore it is submitted that the judgment of the 
District Court should be reversed. 

Respectfully submitted, 

Harry Friedman, 

540 Munsey Building, 
Washington 4, D. C. 

Attorney for Appellants 

Of Counsel: 

Maurice Friedman, 

Sydney R. Rubin, 

Washington, D. C. 
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1 IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 

C. A. No. 28688 

ROSE COHEN, HARRY L. COHEN, ALBERT COHEN, 
DAVID G. FREEDMAN, ETHEL COHEN, DOROTHY 
COHEN AND JULIA FREEDMAN, a partnership, 
trading as “COHEN’S” 

1227 G Street, N. W., Washington, D. C. 

Plaintiffs 


vs. 

DISTRICT UNEMPLOYMENT COMPENSATION 
BOARD, a body corporate, 

451 Pennsylvania Avenue, N. W., Washington, D. C. 

Defendant 

COMPLAINT FOR REVIEW AND REDETERMINA¬ 
TION OF CONTRIBUTION RATE DECISION 
OF DISTRICT UNEMPLOYMENT 
COMPENSATION BOARD 

The plaintiffs respectfully represent to the Court as 
follows: 

1. This complaint is filed under Section 3 (c) (10) of 
the District of Columbia Unemployment Compensation 
Act (hereinafter referred to as the “Act”), as amended 
June 4, 1943, for review and redetermination of a decision 
of the defendant, District Unemployment Compensation 
Board, fixing the employer contribution rate of the plain¬ 
tiffs herein. Said decision of the Board is dated April 
12, 1945, less than fifteen (15) days preceding the filing 
of this complaint. 

2. The plaintiffs, Rose Cohen, Harry L. Cohen, Albert 
Cohen, David G. Freedman, Ethel Cohen, Dorothy Cohen 
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and Julia Freedman, are members of a partnership trading 
under the firm names of “Cohen’s” and “Alton’s”. They 
have been during all of the times mentioned herein, and 
are now engaged in the picture and framing business at 
1227 Gr Street, Northwest, Washington, D. C., in Baltimore, 
Maryland and in Philadelphia, Pennsylvania. There is 
involved in this action only the partnership business con¬ 
ducted and operated within the District of Columbia under 
the trade name of “Cohen’s.” 

3. Under date of March 27, 1944, the plaintiffs 
2 received from the defendant a notice of contribution 
rate determining its rate at one tenth of one per 
cent (.001) for the year 1944, which said rate, under and 
by virtue of Section 3 (c) (10) of said Act, became and 
was conclusive and binding, and from which said notice 
of decision the plaintiffs filed no appeal. A copy of said 
notice of contribution rate is attached hereto and made 
a part hereof and marked ‘ ‘ Exhibit A. ’ ’ 

4. Under date of February 28, 1945, the plaintiffs re¬ 
ceived from said defendant a second notice of contribution 
rate determining its rate at two and seven tenths per cent 
(.027) for the same year 1944 as well as for the last 
quarter of 1943. Plaintiffs aver that said second rating 
is unlawful and erroneous and was made without authority 
for the reasons stated hereinafter. Copies of said notices 
of contribution rate are attached hereto and made a part 
hereof and marked “Exhibit B.” 

5. On March 7, 1945, the plaintiffs filed a protest and 
application for redetermination by the defendant of the 
contribution rate given in defendant’s notices of February 
28, 1945. A copy of said written application is attached 
hereto and made a part hereof and marked “Exhibit C.” 

6. The defendant thereupon granted plaintiffs a hearing 
before its “Contribution Rate Review Committee” which 
said hearing was held on Friday, March 23, 1945, at de¬ 
fendant’s offices 451 Pennsylvania Avenue, N. W. 
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7. Under date of April 12, 1945, the defendant advised 
plaintiffs that said Board, acting by its designated agents, 
the Contribution Rate Review Committee, and the Acting 
Director, was of the opinion that said employer (plaintiffs 
herein) was not entitled to a combined experience rate 
because of an alleged change in legal identity of the part¬ 
nership employing unit. A copy of said letter, the opinion 
of the Committee and a memorandum opinion of James 
A. Purcell, Jr., an attorney for the Board, upon which the 
said decision is based, are attached hereto and marked 
‘‘Exhibits D-l, D-2, D-3,” respectively. 

S. The facts upon which the Board arrived at its said 
decision are as follows: 

(a) On January 2, 1936, a partnership composed of 
Rose Cohen, Harry L. Cohen, David G. Freedman and 
Albert Cohen, trading as “Cohen’s” was organized to 
acquire the assets of a corporation known as “Cohen’s, 

Inc.” The partnership thereafter conducted a pic- 
3 ture and framing business at premises, 1227 G Street, 
N. W., in the District of Columbia. The pertinent 
provisions of this partnership agreement attached hereto 
and made a part hereof and marked “Exhibit E.” The 
partnership had employees and was subject to the Act. 

(b) Said partnership employer regularly filed its re¬ 
turns with the defendant Board and paid the unemployment 
contributions as fixed and determined by the Board. It was 
assigned Employer’s No. 57-0111 by said Board. 

(c) On October 1, 1943, Albert Cohen, Harry L. Cohen 
and David G. Freedman, with the consent of the other 
partners, each gave their respective wives, by deed of gift, 
a one-seventh (1/7) interest in said partnership, repre¬ 
senting an undivided one-half of each of their respective 
shares, following which said wives became members of 
the partnership. A specimen copy of assignment is at¬ 
tached hereto and made a part hereof and marked “Exhibit 
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F.” After the admission of the wives to said partnership 
the agreement was rewritten to evidence the rights of the 
new members. Pertinent provisions of this agreement 
are attached hereto, made a part hereof and marked ‘ ‘ Ex¬ 
hibit G.” 

(d) The Act in Section 3 (c) (5) and 3 (c) (10) pro¬ 
vides that an experience rating shall be assigned to em¬ 
ployers which said determination shall become conclusive 
and binding. These sections are as follows: 

“ (5) The Board shall for any uncompleted portion 
of the calendar year beginning with the effective date 
of this Act and for each calendar vear thereafter 
classify employers in accordance with their actual 
experience in the payment of contributions and with 
respect to benefits charged against their accounts. 
Each employer’s rate for such uncompleted year and 
each subsequent calendar year shall be determined on 
the basis of his record through the applicable compu¬ 
tation date.” 

• • • 

“(10) At least one month prior to the final date 
upon which the first contributions for any calendar 
year or part thereof become due from any employer 
at a contribution rate determined under this subsec¬ 
tion, the Board shall notify such employer of his rate 
of contributions and of the benefit charges upon which 
such rate was based. Such determination shall become 
conclusive and binding upon the employer unless, with¬ 
in fifteen days after the mailing of notice thereof to his 
last-known address, or in the absence of mailing, within 
fifteen days after the delivery of such notice, the em¬ 
ployer files an application for review and a redeter¬ 
mination, setting forth his reasons therefor. * * * ” 

Pursuant to the provisions of this Act, the Board on 
March 23, 1944, and within six months after the admission 
of the new members, made the contribution determination 
and sent to the plaintiffs the contribution rate no- 
4 tice, Exhibit A hereto attached, referred to in para¬ 
graph 3 above, fixing the contribution rate of plain- 
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tiffs at .001, which was accepted and complied with there¬ 
after as fixing the contribution rate of plaintiffs under the 
Act. 

(e) The employer and the employing unit were the 
same both before and after the addition of other partners 
under the terms of the Act. 

(f) Thereafter contrary to the provisions of the Act 
and on February 28,1945, the defendant Board gave notice 
to said partnership of a contribution rate of two and seven 
tenths per cent (.027) for said year 1944, to which protest 
and appeal was made as hereinbefore set forth. 

9. The plaintiffs aver that in making said second de¬ 
termination and in refusing to grant plaintiffs protest 
and application for redetermination the Board erred in the 
following respects: 

(a) In refusing to continue plaintiffs' contribution rate 
of .001 for 1943 and 1944, after it had become final under 
the Act. 

(b) In assigning to plaintiffs a contribution rate for 
1943 and 1944 of .027. 

(c) In holding that plaintiffs are not entitled to a 
combined experience rate because of the addition of three 
minority members to the partnership, solely because appli¬ 
cation therefor had not been timely filed in the face of the 
issuance of a contribution rate which made the filing of 
such application a vain act. 

(d) In holding that the addition of three minority 
members to the partnership constituted a change in the 
employing unit, requiring the imposition of a tax 2700% 
higher than that otherwise due thus imposing an uncon¬ 
scionable penalty on plaintiffs contrary to law, applying 
strict common law principles to modem legislation de¬ 
signed to remedy economic insecurity arising from invol¬ 
untary unemployment. 
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(e) In other respects apparent of record. 

Wherefore, the premises considered, the plaintiffs re¬ 
spectfully pray that this Court review the determination 
of the Board and redetermine the contribution rate of the 
plaintiffs in the amount of .001 from and including the 
year 1943, and grant such further and other relief as the 
nature of the case may warrant. 

5 Rose Cohen, Harry L. Cohen, 

Albert Cohen, David G. 
Freedman, Ethel Cohen, Dor¬ 
othy Cohen and Julia Freed¬ 
man, a partnership, trading as 
“Cohen's”. 

By Harry L. Cohen 
Partner 

Harry Friedman 
538 Munsey Building, 

Washington 4, D. C. 

Maurice Friedman 
540 Munsey Building, 

Washington 4, D. C. 

DISTRICT OF COLUMBIA: SS 

Harry L. Cohen, being first duly sworn, says that he is 
one of the partners, trading as ‘Cohen’s” and that he is 
duly authorized to verify the foregoing complaint; that he 
has read the foregoing complaint and is familiar with the 
statements contained therein, and that the statements con¬ 
tained therein are true. 

Harry L. Cohen 

SUBSCRIBED and SWORN TO before me this 25th day 
of April, 1945. 

Helen P. Snyder 
Notary Public D. C. 
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EXHIBIT C 


March 7, 1945 

District Unemployment Compensation Board, 

Washington, D. C. 

Cohen’s 

1227 Gr St., N. W., 

Washington, D. C. 

Sir: 

The above-named employer hereby makes application 
for a redetermination of the contribution rates given in 
your notices mailed February 28, 1945, and as a basis for 
the redetermination respectfully submits: 

1. That under date of March 23,1944, within six months 
after the addition of new members to the partnership, 
it received from your Board a notice of contribution rate 
of .001, which was considered and accepted as fixing the 
contribution rate of this employer. 

2. That the addition of the wives of the three male 
partners to the partnership did not result in a change in 
employer within the meaning of the District of Columbia 
Unemployment Compensation Act. The Social Security 
Board did not require a change for its purposes. 

3. Alternatively, if your Board should consider it nec¬ 
essary to treat the partnership as a new employer then 
it should retroactively fix the contribution rate at .001 as 
given in the notice of March, 1944, and also based upon 
the experience of the partnership prior to the admission 
of the newr partners for the reason that the partnership 
in good faith accepted the rate fixed in the March 1944 
notice and has since filed its returns at that rate. 

Prior to October 1, 1943, Cohen’s w’as the trade-name 
of a partnership composed of Albert Cohen, David G. 
Freedman, Hose Cohen and Harry L. Cohen. It conducted 
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a picture framing business at 1227 G Street, N. W. It 
was registered with your Board and the Social Security 
Board as Cohen’s, being assigned Employer’s No. 57-0111 
and No. 53-004-S5S0 by the Social Security Board. 

On October 1, 1943, Albert Cohen, Harry L. Cohen and 
David G. Freedman each gave their respective wives, by 
deed of gift, a one-seventh (1/7) interest in the partnership 
(representing an undivided one-half of each of their re¬ 
spective shares). The other partners assented to these 
transfers and agreed to accept the wives as partners. 
Thus the wives became members of the original partner¬ 
ship. A copy of the deed of gift of David G. Freedman 
is attached hereto, similar deeds of gift were executed 
by Harry L. Cohen and Albert Cohen. 

After the admission of the wives to the partnership, the 
partnership agreement was rewritten to include all of the 
parties. The admission of the new partners, we respect¬ 
fully submit, does not constitute a change in the employer 
within the meaning of the Act, which defines an employer 
as “every individual and type of organization for whom 
services are performed in employment.” The employer 
was a partnership both before and after the addition of 
the new minoritv members. This situation is no different, 
we submit, than the addition of new stockholders in a 
corporation. There was no change in the type of em¬ 
ployer, or in its legal identity or form. 

While we believe it is clear that there has been no 
change either in the legal identity’ or form of the employer 
and even if the provisions of Sec. 3 (c) (7) were appli¬ 
cable to the unusual and exceptional situation here 
9 presented, the partnership should be permitted to 
use the rate based upon its experience prior to the ad¬ 
dition of the new members, because the four original mem¬ 
bers still retained a four-sevenths (4/7) or a 5S% owner¬ 
ship in the partnership, thus leaving ownership and control 
in substantially the same interests. The male partners 
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continued in active management, and all partners, except 
Rose Cohen, rendered services both before and after the 
addition of the new members. 

Our attorney has been informed that the Board deems 
it necessary that we file a formal application to use the 
experience of the partnership prior to the addition of the 
new minority members, and accordingly we attach such 
application without prejudice, however, to our contention 
that there has been no change in employer within the 
meaning of the Act. We respectfully ask the Board to 
accept and grant the application nunc pro tunc as of 
October 1, 1943, for in equity and good conscience we 
cannot attribute to Congress an intention to impose a 
2700 per centum penalty on this employer under the facts 
in this case. 

A hearing is respectfully requested. 

Respectfully, 

COHEN’S 
/s/ Harry L. Cohen 
Partner 
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12 EXHIBIT D-2 

DISTRICT UNEMPLOYMENT COMPEN¬ 
SATION BOARD 

No. 44 

Application of Harry L. Cohen, Ethel B. Cohen, Albert 

Cohen, Dorothy Cohen, David G. Freedman, Julia 
B. Freedman and Rose Cohen, T/A Cohen's, 
Employer No. 57-2515 for Combined 
Experience Rate 

1. Preliminary Statement 

The applicant, a partnership, was denied a combined 
experience rate and thereupon requested a redetermina¬ 
tion and a hearing. The hearing was held before the Con¬ 
tribution Rate Review Committee on March 23, 1945. Mr. 
Harry L. Cohen and Mr. Harry Friedman, Attorney, ap¬ 
peared in behalf of the applicant. 

2. Contentions of the Applicant 

The applicant contends that it is not covered by Section 
3 (c) (7) of the Act and, therefore, was not required to 
make a request for a combined experience rate within the 
six months period prescribed by subsection (a) of that 
section; that the addition of three partners to the original 
partnership (operating under the same trade name) con¬ 
sisting of Albert Cohen, Rose Cohen, Harry L. Cohen and 
David G. Freedman did not constitute a change “in legal 
identity or form” as described in the said section. 

Alternatively, the applicant contends that if it is held 
to be a new” employing unit as of October 1,1943, by reason 
of the addition on that date of three members to the origi¬ 
nal partnership, then it should be granted a combined 
experienced rate under the provisions of Section 3 (c) (7) 
of the Act. 
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3. Evidence 

Prior to October 1, 1943 Cohen’s 7 ’ was the trade name 
of a partnership composed of Albert Cohen, Harry L. 
Cohen, Kose Cohen and David G. Freedman which con¬ 
ducted a picture frame business at 1227 G Street, N. W., 
Washington, D. C. It was registered with this Board as 
employer no. 57-0111. On that date Albert Cohen, Harry 
L. Cohen and David G. Freedman each conveyed by deed 
of gift to their respective wives a 1/7 interest in the 
partnership (representing an undivided y 2 of each of their 
respective shares). The other partners assented to these 
transfers and agreed to accept the three wives as partners. 
Thus the three wives became members of the original 
partnership and the old partnership agreement was re¬ 
written and executed so as to include all of the seven 
partners. 

This Board was not notified of the addition of the three 
partners and the execution of a new partnership agreement 
in pursuance thereof. Consequently, a contribution rate 
for 1943 and 1944 was assigned on the assumption that 
there had been no change in the ownership or control of 
the employing unit registered with the Board under the 
above trade name and employer number. Subsequently, 
the Board discovered from information contained in the 
quarterly contribution reports of employer no. 57-0111 
that three new members had been added to the old part¬ 
nership on October 1, 1943. Whereupon, the contribution 
rates previously assigned on the erroneous assumption 
that there had been no change in the ownership or control 
of Cohen’s were cancelled, the new partnership was re¬ 
quired to register and was assigned a new employer num¬ 
ber and was then assigned the standard contribution rate 
as required by section 3 (c) (7) (4) (i) of the Act on 
the theory that the new partnership became a new employer 
on October 1, 1943. 
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The new partnership, formed on October 1, 1943, made 
no request for a combined experience rate until March 7, 
1945. 

13 4. Findings 

In the light of the evidence as outlined above and the 
written opinion of the Attorney for this Board concerning 
the law and the authorities applicable to the case (which 
opinion is attached and made a part of the Findings of 
the Committee), the Committee finds that the applicant 
employer is not entitled to a combined experience rate 
because the addition of the three members to the old 
partnership on October 1, 1943 constituted a change in 
legal identity of the predecessor partnership employing 
unit and successor employing unit failed to request a 
transfer of its predecessor’s experience within six months 
from the date of such change as required by Section 3 (c) 
(7) (a) of the Act. 

CONTRIBUTION RATE REVIEW 
COMMITTEE 

/s/ H. C. Holden 

H. C. Holden, Chairman 

/s/ F. G. Preston 
F. G. Preston 

/s/ W. C. Looker, Jr. 

Wm. C. Looker, Jr. 

APPROVED: 

/s/ Lewis S. Springer 
Acting Director 



Dated April 12, 1945 

14 EXHIBIT D-3 

MEMORANDUM 

April 10, 1945 

TO: H. C. Holden 

Chairman, Rate Review Committee 

FROM: James A. Purcell, Jr. 

Attorney 

« 

SUBJECT: Rose Cohen, Harry L. Cohen, Albert Cohen, 
David G. Freedman, Ethel Cohen, Dorothy 
Cohen, and Julia Freedman, copartners T/A 
Cohen’s, Account Number 57-2515 

You have asked my opinion with respect to the applica¬ 
tion of the above indicated employer for a combined ex¬ 
perience rate under the provisions of section 3 (c) (7) of 
the Act. 

From the information and data submitted, it appears 
that a partnership, composed of Rose Cohen, Harry L. 
Cohen, David G. Freedman, and Albert Cohen T/A Cohen’s, 
was formed on January 2, 1936 by purchasing the net 
assets of Cohen’s Inc. It continued to operate the business 
from that date to October 1, 1943, at which time the three 
male partners conveyed to their wives a 1/7 interest in 
the business and executed a new partnership agreement 
dated October 1, 1943. The business has been operated 
under the latter agreement from that date to the present 
time. 

The above-mentioned two partnership agreements are 
in evidence, and they each contain the following article: 
“The death, expulsion, retirement, or bankruptcy of any 
partner shall not dissolve the partnership.” No mention 
of the contingency of the addition of a partner or partners 
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is made. It is my understanding that the employer con¬ 
tends that there was no change in employing identity 
within the meaning of the Act by the addition of these 
three new partners, thus making it a continuous employing 
unit and therefore not subject to the provisions of section 
3 (c) (7) (a) of the Act, which reads as follows: “(a) 
The successor unit requests a transfer of the predecessor’s 
experience within six months from date such change in 
legal identity or form occurred, or within six months from 
the effective date of this Act.” It is conceded by the 
Board that the employer meets with the other two re¬ 
quirements of that section of the Act. 

I have made a careful examination of the authorities 
submitted by the employer and have further examined 
the general law on the subject. It is a well established 
general common law rule that an existing partnership is 
dissolved and a new partnership is formed whenever a 
partner retires or a new one is admitted. In other words, 
every change in the personnel of a firm works a dissolu¬ 
tion. 40 American Jurisprudence 298 (section 242); Fritz 
vs. Commissioner of Internal Revenue, 76 F (2nd) 460; 
Snyder Manufacturing Company vs. Snyder, 43 Northeast¬ 
ern 325. It was held in Peters vs. McWilliams, 78 Virginia 
567, that admission of a new partner, ipso facto, dissolves 
the old firm. It was further held in McCall vs. Moss, 112 
Illinois 493 that where one partner dies or sells his interest 
in a partnership to another, or a new member is added 
by a purchase of a portion of the capital stock owned by 
one member of the firm, either of these events will in 
law operate as a dissolution of the firm. I have been 
unable to find any authority to support the position of 
the employer, with the possible exception of Carlson, et al. 
vs. Murphy, Illinois Supreme Court, Docket No. 27619, 
cited by the employer, which dealt with a partnership 
whose articles contained a clause providing that upon the 
death or retirement of a partner the copartnership shall 



17A 


not cease but instead the firm shall be continued by the 
surviving or remaining members. It is noted that this 
did not deal with the admission of new partners and the 
decision of the court was confined solely to the death or 
retirement of old members and for that reason the article 
of continuation was held valid. I would like to point out 
that the articles of partnership under consideration in 
the present case are substantially the same, particularly 
with respect to continuance, as the articles in the Carlson 
case. That the employer was of the opinion the 
15 admission of new partners to the firm actually 
worked a dissolution of the old partnership is con¬ 
clusively proven by the fact that entirely new articles of 
partnership were drawn up, effective as of the date of 
admittance of the new partners. 

The District Code expressly provides that where there 
is no judicial decision or legislation to the contrary, the 
common law prevails in this jurisdiction. The overwhelm¬ 
ing preponderance of cases under the common law indi¬ 
cates that a dissolution of the old partnership was actually 
worked by the admission of the new partners and that a 
new employing unit was created by the execution of new 
articles of partnership on October 1, 1943. Inasmuch as 
the application for a combination of experience was not 
filed with the Board by the employer until March 7, 1945, 
considerably later than the six month period provided for 
in the Act, it is my opinion that no combination of expe¬ 
rience should be allowed in this case. 

/s/ James A. Purcell, Jr. 

Attorney 


JAP, JR: cb 
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16 EXHIBIT E 

PARTNERSHIP AGREEMENT 

THIS AGREEMENT, made this 2 day of January, 1936, 
by and between ROSE COHEN, HARRY L. COHEN, 
DAVID G. FREEDMAN and ALBERT COHEN, wit¬ 
nessed : 

1. MEMBERS 

ROSE COHEN, HARRY L. COHEN, DAVID G. 
FREEDMAN and ALBERT COHEN hereinafter referred 
to as “Partners”, will become and remain partners in the 
Picture & Framing business from the date of these presents 
and devote all their time to the business of the partnership. 

5. FIRM NAME 

The partnership shall be carried on under the style or 
firm name of “Cohen’s”. 

• # • 


19 11. DEATH OR RETIREMENT 

The death, expulsion, retirement or bankruptcy 
of any partner shall not dissolve the partnership between 
the remaining partners. 

22 EXHIBIT F 

DEED OF GIFT 

TO WHOM THESE PRESENTS COME: 

I, Harry L. Cohen, of 6323 31st Place, Washington, D. C., 
in consideration of love and affection, do hereby give, 
grant, assign, transfer and convey unto Ethel Cohen, my 
wife, an undivided 1/7 interest (representing an undivided 
one-half of my interest and share) in Cohen’s, a partner¬ 
ship composed of Rose Cohen, Harry L. Cohen, Albert 
Cohen, and David G. Freedman, to have and to hold the 
same unto the said Ethel Cohen her heirs and assigns 
forever. 
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In witness whereof I have hereunto set my hand and 
seal this 1st day of October, 1943. 

/s/ Harry L. Cohen 
Harry L. Cohen 


DISTRICT OF COLUMBIA: SS 

On this 1st day of October 1943, before me personally 
appeared Harry Cohen, to me known to be the individual 
described in and who executed the foregoing instrument 
and duly acknowledged to me that he executed the same. 

Signed 


Notary Public 

The undersigned hereby consent to the above transfer 
of one-half of the interest of Harry L. Cohen in Cohen’s 
to Ethel Cohen, and agree to accept said Ethel Cohen as 
a partner from October 1, 1943. 

/s/ Rose Cohen 
Rose Cohen 

/s/ Albert Cohen 
Albert Cohen 

/s/ David G. Freedman 
David G. Freedman 

23 EXHIBIT G 

PARTNERSHIP AGREEMENT 

THIS AGREEMENT, made this 1st day of October, 
1943, by and between Rose Cohen, Harry L. Cohen, Albert 
Cohen, David G. Freedman, Ethel Cohen, Dorothy Cohen 
and Julia Freedman, witnesseth: 

Whereas Harry L. Cohen, Rose Cohen, Albert Coher. 
and David G. Freedman have been engaged in the picture 
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and framing business as a partnership under the firm 
names of ‘Cohen’s’’ and “Alton’s,” 

Whereas, Ethel Cohen, Dorothy Cohen and Julia Freed¬ 
man have acquired interests in said business under deeds 
of gift from their husbands, and 

Whereas, it is the desire of the parties hereto to form a 
partnership for the purpose of carrying on the said busi¬ 
ness under the names of “Cohen’s” and “Alton’s.” 

Now therefore, in consideration of the premises and 
the premises herein contained, the parties hereby agree 
as follows: 


I 

MEMBERS 

Rose Cohen, Harry L. Cohen, Albert Cohen, David G. 
Freedman, Ethel Cohen, Dorothy Cohen and Julia Freed¬ 
man, hereinafter referred to as “partners” will become 
and remain partners in the picture and framing business 
from the date of these presents and devote all their time 
to the business of the partnership. 

* • • 


III 

CAPITAL 

The capital of said firm shall be contributed evenly by 
each of the partners and shall aggregate the sum of 
$78,715.S9, represented by the assets of ‘Cohen’s,” a part¬ 
nership, less the debts, as is shown by the balance 

24 sheet of September 30, 1943. 

• • • 

25 vni 

DUTIES OF PARTNERS 

(a) The duties of Harry L. Cohen, in addition to those 
herein before specified, shall include the following: 
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1. Complete charge of the office, including full respon¬ 
sibility for credits, billing, and collecting debts. 

2. Complete charge of all wholesale and outside ac¬ 
counts or business, local and elsewhere. 

3. Complete supervision over financial matters such as 
partnership borrowings, disbursements, deposits, insur¬ 
ance, reports to Federal and other agencies of the Gov¬ 
ernment. 

(b) The duties of David G. Freedman shall include 
the following: 

1. Complete responsibility for the stores and sales de¬ 
partment. 

2. Complete charge of delivery and delivery equipment. 

3. Adjustment of customer’s complaints. 

4. Complete responsibility for receipt of merchandise. 

(c) The duties of Albert Cohen, in addition to those 
hereinbefore specified, shall include: 

1. Complete supervision and management and respon¬ 
sibility of manufacturing department. 

2. Kesponsibility for advertising and window dressing. 

3. Purchasing and merchandising of raw and finished 
materials. 

(d) The duties of Ethel Cohen, Dorothy Cohen and 
Julia Freedman shall be the sale of merchandise, and such 
other duties as they may be called upon to perform from 
time to time by the other partners. 

(e) During the absence from business of any partner 
because of illness or vacation, his duties shall be per¬ 
formed by the other partners, except that this shall not 
give the right to a partner not having such right by reason 
of the provisions of Paragraph VII hereof, to sign or 
endorse notes or checks or sign leases. 
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31 ANSWER OF DEFENDANT TO COM¬ 

PLAINT FOR REVIEW AND RE¬ 
DETERMINATION OF CONTRIBUTION RATE 
DECISION OF THE DISTRICT UNEM¬ 
PLOYMENT COMPENSATION BOARD 

The defendant, in answer to the allegation of the plain¬ 
tiffs in the complaint, respectfully represents to the Court 
as follows: 

1. Defendant admits the allegations of the plaintiffs 
as contained in paragraph 1 of the complaint. 

2. Defendant admits the allegations of the plaintiffs as 
contained in paragraph 2 of the complaint except that it 
specifically denies that plaintiffs Ethel Cohen, Dorothy 
Cohen and Julia Freedman “have been during all of the 
times mentioned herein” engaged in the business of the 
plaintiffs as partners. It was not until October 1,1943 that 
they became members of the new partnership which was 
formed on that date (see copy of the partnership agreement 
marked plaintiffs “Exhibit G”). 

3. Defendant denies that a notice of contribution rate 
determining its rate at one-tenth of one per cent (.001) 
for the year 1944 was sent to plaintiff partnership. Refer¬ 
ence to “Exhibit A” submitted by the plaintiffs clearly 
indicates that the notice in question was sent to “Harry, 
Albert and Rose Cohen and David Freedman”, who were 
the members of the old partnership, and not to the present 

partnership. 

32 4. Defendant admits the allegations of the plain¬ 
tiffs as contained in paragraph 4 of the complaint, 

except that it specifically denies that said rating is un¬ 
lawful and erroneous and was made without authority*. 
Plaintiff partnership was formed on October 1, 1944 (see 
plaintiffs “Exhibit G”). Section 3 (c) (3) and (4) of the 
District of Columbia Unemployment Compensation Act 
reads as follows: 
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“(3). The standard rate of contributions payable 
by each employer shall be 2.7 per centum.” 

“(4). (i) No employer’s rate of contribution for 
any calendar year or part thereof shall be reduced 
below the standard rate unless and until his account 
could have been charged with benefits paid throughout 
the thirty-six-consecutive-calendar month period end¬ 
ing on the computation date applicable to such year or 
part thereof.” 

It is apparent that, under this section, the Board had 
no alternative but to assign the standard rate, for under 
the circumstances the plaintiffs will not be qualified for 
a reduced rate until June 30, 1947, for the calendar year 
1948. 

5. Defendant admits the allegations of the plaintiffs 
as contained in paragraph 5 of the complaint. . 

6. Defendant admits the allegations of the plaintiffs 
as contained in paragraph 6 of the complaint. 

7. Defendant admits the allegations of the plaintiffs 
as contained in paragraph 7 of the complaint, except 
that it specifically avers that an actual change in legal 
identity occurred in the employing unit as of October 1, 
1944. 

8. Defendant admits the allegations of the plaintiffs 
as contained in paragraph 8 (a) and (b) of the complaint. 
With respect to the allegations of paragraph 8 (c) de¬ 
fendant respectfully points out to the Court that the math¬ 
ematical computation of the respective shares of the male 
partners; that is, a one-fourth interest each, could not 
correctly be divided into one-seventh (1/7) interests by 
assigning one-half of each of their interests to their wives. 
The correct interest of each of the partners after the 
assignment (excluding that of Rose Cohen), should be a 

one-eighth (%) interest, inasmuch as Rose Cohen 
33 is not purported to have transferred any of her 
undivided one-fourth ( 14 ) interest to the three wives. 
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Further, after the admission of the wives as partners, the 
original agreement was not rewritten, as alleged, but an 
entirely new agreement was executed, to become effective 
as of October 1, 1943 (See plaintiffs “Exhibit G”). li 
the plaintiffs intended a continuation of the old partner¬ 
ship agreement (See plaintiffs “Exhibit E”) they miglu 
have amended that agreement under the provisions of its 
Article 17. That they thought it advisable to execute an 
entirely new and separate agreement upon the admission 
of new partners is an overwhelming presumption that they 
considered such additions to the partnership as a termina¬ 
tion of the old agreement, necessitating completely new 
articles of partnership. 

With respect to the allegations of paragraph 8 (d), 
defendant denies that the notice of rate determination in 
compliance with sections 3 (c) (5) and 3 (c) (10) of the 
Act was sent to the plaintiff partnership herein. As 
previously explained in paragraph 3 of this answer, the 
notice (plaintiffs “Exhibit A”) was sent to the plaintiff’s 
predecessor employing unit because of the fact that plain¬ 
tiffs, in violation of the rules and regulations duly promul¬ 
gated by defendant on the subject, did not see fit to notify 
defendant of the change in legal identity. The change 
was not discovered by the Board until January 1945. 

With respect to the allegations of paragraph S (e), 
defendant specifically denies that the employer and the 
employing unit were the same both before and after the 
addition of other partners under the terms of the Act. 

With respect to the allegations of paragraph 8 (f), 
defendant denies that the rate of two and seven-tenths 
per cent (.027) for the year 1944 as assigned to plaintiff 
partnership was contrary to the provisions of the Act, as 
more specifically explained in paragraph 4 of this answer. 
The allegations with respect to protest and appeal are 
admitted. 

34 9. Defendant denies each and every allegation 

of error assigned in paragraph 9 of the complaint 
and maintains that, as a matter of law, its action in 
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assigning to plaintiffs a contribution rate for 1943 and 
1944 of 2.7 per centum was strictly in accordance with the 
terms of the District of Columbia Unemployment Com¬ 
pensation Act and was correct in every particular. 

WHEREFORE, the premises considered, defendant re¬ 
spectfully prays that this honorable Court enter judgment 
in its favor on all of the issues raised herein. 

James A. Purcell, Jr. 

Joseph Notes 

John A. Weil 

By James A. Purcell, Jr. 

Attorneys for Defendant 

451 Pennsylvania Ave., N. W. 

Washington, D. C. 

District 7612 

Service of the foregoing answer has been made by mail¬ 
ing a copy thereof to Harry Friedman, Esq., Attorney 
for the plaintiffs, at 538 Munsey Building, Washington 4, 
D. C., in compliance with Rule 5 (b) of the Rules of Civil 
Procedure. 

James A. Purcell,. Jr. 

Attorney for defendant 
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37 MEMORANDUM 

JANUARY 22 1947 

Heard—Taken under advisement, PROCTOR, J. 

3S The action of the Board will be sustained. Pre¬ 
sent proper order. 

James M. Proctor, Justice 

January 30, 1947 

39 FINDINGS OF FACT AND 

CONCLUSIONS OF LAW 

The plaintiffs, Rose Cohen, Harry L. Cohen, Albert 
Cohen, David G. Freedman, Ethel Cohen, Dorothy Cohen 
and Julia Freedman, instituted this action, seeking to 
review a decision of the District Unemployment Compen¬ 
sation Board, finding that the plaintiffs were not entitled 
to have their Experience Rating Account combined with 
that of their predecessor, a partnership, composed of Rose 
Cohen, Harry L. Cohen, Albert Cohen and David G. Freed¬ 
man. After the defendant’s Answer was filed, a pre-trial 
was had. After a hearing on the merits and memoranda 
of law filed by both parties, the Court affirmed the decision 
of the Board. 

In compliance with Rule 52 of the Federal Rules of 
Civil Procedure, the Court finds facts and states conclu¬ 
sions of law as follows: 

On January 2,1936, Rose Cohen, Harry L. Cohen, Albert 
Cohen and David G. Freedman formed a partnership to 
engage in the picture and framing business in the District 
of Columbia, taking over the business of a corporation 
previously known as “Cohen’s, Inc.” 

Said partnership employer regularly filed its returns 
with the defendant Board and paid the unemployment 
contributions as fixed and determined by the Board. It 
was assigned Employer’s No. 57-0111 by said Board. 
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On October 1, 1943, the partnership interest of the four 
partners was adjusted so that Harry L. Cohen and Albert 
Cohen and David G. Freedman each owned two-sevenths 
interest in the partnership, and Rose Cohen owned one- 
seventh interest in the partnership. Thereupon, each of 
the three male partners by Deed of Gift transferred to his 
respective wife a one-seventh interest in the partnership. 

At this time a new partnership agreement was exe- 
40 cuted by and between the four old partners and 
the wives of the three male partners of the old 
partnership. 

Thereafter, there was no change in the manner or method 
of the operation of the business, nor in its location; nor 
was there any other change except for the addition of 
the three wives to the partnership as set forth above. 

The District of Columbia Unemployment Compensation 
Act was amended on June 4, 1943, effective July 1, 1943, 
to permit, in certain cases, contribution rates to be fixed 
in accordance with the experience of the various employers. 
The amendatory Act required the Board, prior to certain 
dates, to send a Notice of Contribution Rate to all em¬ 
ployers. 

Pursuant to the terms of the amendatory Act, the Board, 
on March 23, 1944, sent to “Harry, Albert & Rose Cohen 
& David Freedman, 57-0111” Notices of the Contribution 
Rate of 0.1 per centum for the last half of the calendar 
year 1943 and for the entire calendar year 1944. The 
plaintiffs accepted these notices, as fixing their contribu¬ 
tion rates under the law and continued to apply this rate 
on their returns until February 28, 1945. The Board then 
sent a notice to the plaintiffs, informing them that their 
contribution rate for the second half of the calendar year 
1943 and for the entire calendar year 1944 was the standard 
rate of 2.7 per centum. 

Protests were duly made by the plaintiffs and a hearing 
had before the Contribution Rate Review Committee of the 
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Board, at which hearing points were argued in support 
of the plaintiffs’ contention that its proper contribution 
rate was 0.1 per centum. 

The Board, in a decision rendered on April 12, 1945, 
denied to the plaintiffs a 0.1 per centum contribution rate 
on the grounds that the Deed of Gift of one-seventh in¬ 
terest in the partnership by each of the male members 
to his respective wife and the execution of new articles 
of partnership constituted a change in legal identity of 
the predecessor partnership employing unit, and because 
the successor employing unit failed to request a transfer 
of its predecessor’s experience within six months from 
the date of such change as required by Section 303 (c) 
(7) (a) of Title 46, Supplement 5, 1940 Edition of the 
District of Columbia Code. 

On April 26, 1946, plaintiffs herein filed with this Court 
a complaint for review and re-determination of the deci¬ 
sion of the Board, pursuant to the provisions of Section 
303 (e) (10) of Title 46, Supplement 5, 1940 Edition of 
the District of Columbia Code. 

41 The exhibits attached to the complaint are made 
a part of these findings by reference. 

CONCLUSIONS OF LAW 

(1) The Deeds of Gift made by the three male members 
of the predecessor partnership and the execution of new 
articles of partnership by the seven plaintiffs dissolved 
the predecessor partnership and created a new employing 
unit. 

(2) In order for a successor employing unit to obtain 
the experience of its predecessor, it must comply with 
each of the three conditions set out in Section 303 (c) 
(7) of Title 46, Supplement 5, 1940 Edition of the District 
of Columbia Code. Since the plaintiffs failed to comply 
with condition (a) of said section, they are not entitled 
to a transfer of their predecessor’s experience. 
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(3) That the plaintiffs’ contribution rate, under Sec¬ 
tion 303 (c) of Title 46, Supplement 5, 1940 Edition of 
the District of Columbia Code shall be the standard rate 
of 2.7 per centum for the second half of the calendar year 
1943 and the entire calendar year 1944. 

Dated: Feb. 14, 1947 

James M. Proctor 
Justice 

NO OBJECTION AS TO FORM 

Maurice Friedman 
Attorney for Plaintiffs 

42 FINAL JUDGMENT 

The above entitled cause having come on to be heard 
on final hearing, and the cause having been argued by 
counsel for the parties and submitted on pleadings, argu¬ 
ment and memoranda of law; and 

The Court in compliance with Rule 52 of the Federal 
Rules of Civil Procedure, having made and entered its 
findings of fact and conclusions of law; now, therefore; 

It is by the Court, this 14th day of February 1947, 

ADJUDGED, ORDERED AND DECREED: 

(1) That the complaint filed by the plaintiffs herein 
be dismissed, and 

(2) That the decision of the District Unemployment 
Compensation Board, appealed from, is hereby affirmed, 
and 

(3) That the plaintiffs’ contribution rate, under Sec¬ 
tion 303 (c) of Title 46, Supplement 5, 1940 Edition of 
the District of Columbia Code shall be the standard rate 
of 2.7 per centum for the second half of the calendar year 
1943 and the entire calendar year 1944. 

James M. Proctor 
Justice 
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NO OBJECTION AS TO FORM 

Maurice Friedman 
Attorney for Plaintiffs 

43 NOTICE OF APPEAL 

Notice is hereby given this 21st day of February, 
1947, that Rose Cohen, Harry L. Cohen, Albert Cohen, 
David G. Freedman, Ethel Cohen, Dorothy Cohen and 
Julia Freedman, a partnership, Trading as “Cohen’s”, 
hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 14th day of February, 1947 in favor 
of District Unemployment Compensation Board against 
said Rose Cohen, Harry L. Cohen, Albert Cohen, David G. 
Freedman, Ethel Cohen, Dorothy Cohen and Julia Freed¬ 
man. 

Harry Friedman 
Maurice Friedman 
Attorneys for Plaintiffs 

Parties to be notified: 

James A. Purcell, Jr., Esq. 

Joseph Notes, Esq. 

John A. Weil, Esq. 

Attorneys for Defendant 

451 Pennsylvania Avenue, N. W. 

Washington, D. C. 
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REPLY BRIEF FOR APPELLANTS 

I 

THE ADDITION OF THREE WIVES TO THE FIRM 
DID NOT MAKE COHEN’S A NEW EMPLOYER. 

(A) The Common Law Rule Concerning Dissolution of 
Partnerships Is Inapplicable to the Unemployment 

Compensation Act. 

The common law rule that a partnership is dissolved 
by the addition of a new, or withdrawal of an old, mem¬ 
ber is founded in the agency or consensual nature of a 
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partnership. It is concerned essentially with the relations 
of the partners among themselves. Where a regulatory 
statute, in defining the scope of a statute's coverage, 
enumerates partnerships along with various other types 
of business organizations, all reason^ for applying the 
common law rule is lacking. Cf. N. L. R. B. v. Tehel Bot¬ 
tling Co., 129 F. (2d) 250, 255 (CCA 8th). The philosophy 
behind the District Unemployment Compensation Act is to 
regulate business units as units. The Board, recognizing 
this, has treated partnerships as units or entities in mat¬ 
ters of accounting, classification, payment of contributions 
and refunds (appellants’ brief, pp. 17, 18). For the pur¬ 
poses of the Act, therefore, it can make no difference 
whether a new partner is added to the unit, or an old one 
withdrawn, so long as there is such continuity of control 
and method of operation that economically the business 
unit remains the same. It could hardly be contended, and 
we do not understand that it is contended, in this case that 
the gift to the wives of a minority interest in the partner¬ 
ship, with no voice in the management or control, and no 
change in the manner of operation, made Cohen’s a differ¬ 
ent business unit from what it had been before. This, we 
submit, should be the controlling consideration in deciding 
whether a new employer was created for purposes of the 
District Unemployment Compensation Act. 

(B) On Analysis, the Cases Cited by Appellee Do Not 

Support Its Position. 

The cases upon which appellee relies do not support 
its contention that common law principles of partnership 
law must be applied in construing the District Unemploy¬ 
ment Compensation statute. 

In George and Lynch v. Unemployment Compensation 
Commission of Delaware, 42 Del. 558, 41 A. (2d) 465 (Del. 
Superior Ct.), (appellee’s brief p. 10), one of the two 
partners died and the survivor continued the business in 
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an entirely different form—that is as a sole proprietor¬ 
ship. Moreover, the opinion does nqt indicate whether the 
survivor previously had a controlling interest in the part¬ 
nership. 

In other cases which the appellee cites, the court 
simply decided that there was continuity of substantial 
ownership and control within the applicable successor 
statute, and that the employer was therefore entitled to a 
rate based on combination of experience. This is true of 
Lindley v. Murphy , 387 Ill. 506, 56 N. E. (2d) 832 (ap¬ 
pellee’s brief p. 9), Arado v. Keitel, 353 Mo. 223, 182 
S. W. (2d) 176 (appellee’s brief p. 10), and Oppen’s 
Food Market v. Unemployment Compensation Division 
(District Ct. Burleigh County, N. D., appellee’s brief, 
p. 10). In none of these cases was there any need for the 
court to decide, nor did it decide, the question here pre¬ 
sented; namely, whether the addition of the wives of three 
partners to a firm, where the old partners retain majority 
ownership and control, results in the creation of a new 
employer for purposes of the Unemployment Compensa¬ 
tion Act. White v. State, .... Tex.197 S. W. (2d) 389 

(appellee’s brief p. 9), involved a complete split-up of 
the partnership into two separate and independent units, 
so that it could hardty be said there, as in the present case, 
that the partnership, as a business or economic unit, con¬ 
tinued unchanged. The Board has acknowledged in the 
present case that there was no change in substantial own¬ 
ership or control, and that operation of the business was 
continued through a single employing unit (see appellants’ 
brief, p. 16). 

The only case relied on by the appellee which in¬ 
volved the question whether change in partnership per¬ 
sonnel results in a new employer for purposes of an 
Unemployment Compensation Act was Sulloway v. Rolfe, 

.... N. H., 47 Atl. (2d) 109 (appellee’s brief, p. 9; 

appellants’ brief p. 15). The New Hampshire Court ap- 
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plied the common law rule and held that death of one 
partner and admission of another resulted in a new part¬ 
nership and therefore a new employer. The Court dis¬ 
tinguished Karlson v. Murphy , 3S7 Ill. 436, 56 N. E. (2d) 
839, and Meyer v. Unemployment Compensation Commis¬ 
sioner , 311 Mich. 440, 18 N. W. (2d) 886 (appellants’ brief 
pp. 11, 14) on the basis of the statutes involved in those 
cases. It quoted Sec. 18 (c) (6) of the Illinois statute to 
show the economic and business sense in which language 
was used in that statute in contrast with the New Hamp¬ 
shire statute which contained no similar language. But 
section 18 (c) (6) of the Illinois statute is substantially 
the same as section 3 (c) (7) of the District statute. And 
the definition of “employing unit” in the Illinois statute, 
upon which the court in the Karlson case also partially re¬ 
lied in concluding that the statutory terms should be con¬ 
strued in a liberal economic sense, is identical with the 
definition of “employing unit” in section 1 (r) of the 
District statute. Therefore, the basis on which the New 
Hampshire Court distinguished the Sulloway case from 
the Karlson and Murphy cases also distinguishes the Sullo¬ 
way case from the present case. For the District statute, 
like the Illinois and Michigan statutes, and unlike the New 
Hampshire statute, evidences a legislative purpose that 
the pertinent language be construed in an economic and 
business, rather than a strict common law, sense. Accord¬ 
ingly, the Karlson and Murphy cases which held that 
changes in the composition of a partnership did not make 
the partnership a new employer or employing unit, rather 
than the Sulloway case, should govern in the instant case. 

(C) The Authorities Support Appellants’ Position That 
Common Law Rules Are Inapplicable in Construing 
the Unemployment Compensation Act. 

In our main brief (pp. 9, 10) we cited, among other 
cases, N. L. R. B. v. Hearst Publications , 322 U. S. Ill; 
U. S. v. Silk, .... U. S., 91 L. Ed. (Adv. Op.) 1335, and 
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Grace v. Magruder, 80 U. S. App. D. C. 53,148 F. (2d) 679, 
cert. den. 326 U. S. 720, as examples of the principle that 
technical common law rules are inapplicable when constru¬ 
ing social and economic legislation. The appellee would 
apparently distinguish these cases on the unsound ground 
that they involved employees rather than employers (ap¬ 
pellee’s brief, p. 11). There is no basis for contending, as 
appellee appears to do, that the Act adopts a broad 
economic concept of “employee” but a narrow and tech¬ 
nical concept of “employer.” 1 The Senate Committee 
report accompanying the bill which became the Unemploy¬ 
ment Compensation Act discloses a legislative intention 
to extend the benefits of merit rating broadly in order to 
“lighten the load of the employers within the District of 
Columbia.” (S. Kept. 250, 78th Cong. 1st sess. pp. 3, 4). 

Appellants’ interpretation accords with general business 
understanding. The District Unemployment Compensation 
Act is commercial legislation drafted in commercial terms. 
Mr. Mechem in his book “Elements of Law of Partner¬ 
ship,” 2d ed. has pointed out that: 

“The ordinary commercial conception of a partner¬ 
ship is undoubtedly different from that of the common 
law” (§7). 

And the New York Court of Appeals, in Bank of Buffalo 
v. Thompson, 121 N. Y. 280, 24 N. E. 473, quoting Mr. 
Justice Lindley, has said: 

“Commercial men and accountants are apt to look 
upon a firm in the light in which lawyers look upon a 
corporation, as a body distinct from the members 


1 In this connection it might be noted that despite this Court’s holding 
in Grace v. Magruder, supra, that applicability of the Social Security 
Act “is to be judged rather from the purposes that Congress had in 
mind than from common law rules worked out for determining tort 
liability,” Regulation I of the Board’s “Rules and Regulations Relating 
to Employers” still provides that: 

“The ordinary rules of law relative to master and servant will 
apply to questions as to who are employers and who are employees 
under the Act." 
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composing it, and having rights and obligations dis¬ 
tinct from those of its members.’’ 

We submit that the concept of the partnership as an 
employer should be applied, in construing this Act, to con¬ 
form with the understanding of the businessman whom 
the Act is intended to govern. So applied, no new part¬ 
nership and no new employer comes into being with each 
change in the partnership personnel. 

Appellee, while insisting that common law principles 
must govern partnerships in administration of the Un¬ 
employment Compensation Act, concedes that unincor¬ 
porated associations “are trealod as legal entities.” (ap¬ 
pellee’s brief pp. 16, 17). The District Unemploy¬ 
ment Compensation Act here involved was passed during 
a war year when partnerships generally had fluctuating 
memberships. The admitted unsuitability of common law 
principles to the unincorporated association in the admin¬ 
istration of the Act applies equally, we submit, to a part¬ 
nership, which like the association, has minor membership 
changes but continuity of control and method of operation, 
for as the Supreme Court has pointed out: 

“Undoubtedly, at common law, an unincorporated 
association of persons was not recognized as having 
any other character than a partnership in whatever 
was done, and it could only sue or be sued in the names 
of its members, and their liability had to be enforced 
against each member.” United Mine Workers v. Coro¬ 
nado Co., 259 U. S. 344, 385. 

(D) No Valid Purpose Would Be Served by Applying 
the Common Law Rule of Partnerships in This Case. 

Appellee suggests that “application of the common law 
would tend to build up the fund and thus the primary intent 
of Congress would be carried •>ut.” (appellee’s brief, pp. 
11, 12). Examination of the pertinent legislative history 
shows that the “primary intent of Congress” was exactly 
the opposite. Congress’ purpose was to grant employer 
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relief, rather than further to “build up the fund.” The 
Senate Committee Report on the bill which became the 
Unemployment Compensation Act here involved says: 

“It is clear from the record of benefit payments 
heretofore made, together with the annual contribu¬ 
tions received into tlu* fund * * * that the fund has 
now reached such proportions as to be beyond threat 
of depletion by reason of any expected depreciation. 
There is enough in this reserve fund at the present 
time to carry the District for over 15 years at the 
present rate of payments without taking any contri¬ 
butions from employers. Your committee, therefore, 
believe that experience rating as incorporated in this 
bill should be adopted to lighten the load of the em¬ 
ployers within the District of Columbia,” S. Kept. No. 
250, 78th Cong. 1st sess., pp. 3, 4. (Emphasis added) 

The House Committee Report is to the same effect. H. 
Kept. No. 232, 78th Cong. 1st sess., pp. 3, 4. 

Appellee’s further suggestion (appellee’s brief, pp, 
17, 18) that, unless the common law rule is applied, “un¬ 
scrupulous individuals” might circumvent the legislative 
intent by selling a partnership business in two steps, is also 
unconvincing. The courts have repeatedly demonstrated 
that they will look through the steps by which a transaction 
is consummated, and impose the consequences resulting 
when the transaction is i-«*nsidered as a whole. See, for 
example, Helve ring v. Bosh ford, 302 U. S. 454; Commis¬ 
sioner v. Court Holding Company, 324 U. S. 331; Me Wil¬ 
liams v. Commissioner, .... U. S., 91 L. ed. (Adv. Op.) 

1383 (June 16,1947). 

Nor does it aid in arriving at the proper solution in this 
case to say that the lower rate which Cohen’s seeks is in 
the nature of a “privilege” or “partial exemption” (ap¬ 
pellee’s brief, pp. 14, 15). Congress has laid down in 
the Unemployment Compensation Act a schedule of rates 
which various classes of employers should pay, based upon 
their experience. Cohen’s does not claim a “privilege” or 
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“partial exemption” when it contends that it belongs to 
the class which Congress has said should pay a rate of 
one-tenth of one per cent rather than a rate of two and 
seven tenths per cent. If Cohen’s position is correct, it is 
entitled to the lower rate as a matter of statutory right. 
Indeed, the statutory objective to “lighten the load of the 
employers within the District of Columbia” (see quotation 
from Senate Committee Report, supra, p. 7) brings the 
merit-rating provisions wdthin the realm of remedial legis¬ 
lation which this Court and the Supreme Court have both 
recognized should be liberally construed in favor of the 
taxpayer. Bonwit Teller & Co. v. United States, 28£ U. S. 
258, 263; Helvering v. Wardman, 62 App. D. C. 371, 68 F. 
(2d) 418, 419. 

It should also be noted that the 1946 amendment to sec¬ 
tion 3 (c) (7) of the Act 2 permits free transfer of experi¬ 
ence from a predecessor employer to a successor, and 
drops the six months’ provision altogether. Congress has 
thus again expressed the liberal policy which it intended 
should apply with respect to carry-over of experience and 
contribution rates. This, therefore, is an important guide 
to the construction which should be accorded the statute in¬ 
volved in this case. 


2 As enacted by Pub. Law 501, 79th Cong. 2d sess. July 11, 1946, 60 
Stat. 527. Section 3 (c) (7) (c) reads: 

“The successor shall take over and continue the employer’s ac¬ 
count including its reserve and all other aspects of its experience 
under this section, in proportion to the pay roll or employees as¬ 
signed to the transferees business as determined for the purposes of 
this section by the Board * * 

Section 3 (c) (7) (f) reads: 

“The contribution rates applicable with respect to the accounts of 
the successor employer and a transferring employer shall * * * be 
determined whenever required by section 3 (c) as follows: For the 
purposes of section 3 (c), the Board shall determine the ‘experience 
under this section’ of the successor employer’s account and of the 
transferring employer’s account by allocating to the successor em¬ 
ployer’s account for each period in question the respective propor¬ 
tions of the transferring employer’s pay roll and the benefits which 
the Board determined to be properly assignable to the business 
transferred.” 
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The doctrine of New Colonial Ice Co. v. Helvering, 292 
U. S. 435 (appellee’s brief, p. 15) has no application in 
this case. That case involved the right of a new corpora¬ 
tion to take, as a deduction from its income, a loss sus¬ 
tained by another corporation which had been legally 
dissolved. The Court pointed out that the stockholders 
and creditors regarded the new corporation “as a distinct 
corporate entity”, and the Court treated it likewise for 
purposes of the income tax problem before it. The claim 
of a corporation to the loss of its predecessor is quite 
different from the situation in the present case. Unlike 
income tax statutes, the philosophy of the Unemployment 
Compensation Act is based on continuance of the business 
unit, and Cohen’s was a single, continuous business unit. 
Karlson v. Murphy , 387 Ill. 436, 56 N. E. 2d 839 (appel¬ 
lants’ brief, p. 11); Meyer v. Unemployment Compensation 
Commission, 311 Mich. 440, 18 N. W. 2d 886 (appellants’ 
brief, p. 14). This is particularly true with respect to 
the merit rating provisions, the primary purpose of which 
is to reward good employment experience in the operation 
of the business. 


n 

EVEN IF THE COMMON LAW RULE OF PARTNER¬ 
SHIPS APPLIES, THE PREDECESSOR AND SUC¬ 
CESSOR PARTNERSHIPS CONSTITUTE A 
SINGLE EMPLOYING UNIT AND SINGLE EM¬ 
PLOYER. 

Even if appellee were correct in its view that the 
addition of the three wives created a new partnership, its 
conclusion that section 3 (c) (7) of the Act must then 
apply (appellee’s brief, p. 36) is erroneous. Section 
3 (c) (7) must be read in conjunction with section 1 (r) 
of the Act, which defines “employing unit” to mean: 
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“any individual or type of organization, including any 
partnership, association, trust, estate, joint-stock com¬ 
pany, insurance company, or corporation, whether do¬ 
mestic or foreign, or the receiver, trustee in bank¬ 
ruptcy, trustee or successor thereof, or the legal rep¬ 
resentative of a deceased person, which has, or sub¬ 
sequent to January 1, 1936, had, in its employ one or 
more individuals performing services for it within the 
District.” (Emphasis added) 

If Cohen's, after the addition of the wives, must be re¬ 
garded as technically a “new” partnership, it is certainly 
at least a “successor” of the partnership as constituted 
before the addition of the wives. Accordingly, under the 
above definition of “employing unit”, the partnership, 
both before and after the addition of the wives, constitutes 
a single employing unit, and therefore a single employer. 3 

In this connection the case of Packard Clothes, Inc. v. 
Director of Division of Employment Security, 31S Mass. 
329, 61 N. E. (2d) 528 is directly in point. In the Packard 
case, Abraham Close owned and operated two businesses 
as an individual. On the basis of his employment expe¬ 
rience lie was entitled to a contribution rate of 1%. He 
then formed a corporation in which he owned most, but 
not all, of the stock to carry on the businesses which he 
formerly operated as an individual. The employees who 
had worked for Close now worked for the corporation. 
The question was whether the corporation was entitled to 
enjoy the contribution rate which Close had paid as an 
individual. The Supreme Judicial Court, reversing the 
Administrator, held that it was, chiefly on the ground that 
the corporation was a “successor” of Close, the individual, 

n “Employing unit” and “employer” have substantially the same mean- 
inn: in the Act; compare the definitions, sec. 1 (a) and sec. 1 (r). The 
terms appear to be used interchangeably in many parts of the Act; for 
example, sections 3 (a), 3 (b), 3 (c) (3), and 3 (c) (8) (i) refer to the 
payment by, or contribution rate of, the employer, but sections 3 (c) (6), 
4 (f), 4 (i), 17 (a), and 19 (b) refer to payment by, or contribution rate 
of, the employing unit. See also section 3 (c) (7). 
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within the definition of “employing unit” in the Massa¬ 
chusetts statute: 4 

The Massachusetts statute did not contain experience 
carry-over provisions during the year concerning which 
the controversy in the Packard case arose. Such provisions 
had been added, however, by the time the case came up for 
decision, but did not include the particular kind of succes¬ 
sion there involved. The Administrator accordingly con¬ 
tended that the legislature, by excluding this type of suc¬ 
cession from the carry-over provisions, had shown an intent 
that no experience carry-over should be allowed in such a 
situation. The Court held, however, that the amendment 
was merely “intended to clarify the subject matter and to 
assure the transfer of merit rating in the particular cases 
specified,” leaving other cases to be governed by other 
provisions in the statute. In allowing the corporation to 
continue the contribution rate of the individual, the Court 
said: 

“Concededlv the plaintiff was in law a separate 
entity, but it is difficult to conceive a more factual 
succession than that by the plaintiff to the business of 
Close, comprising as it does within the corporate form 
all of his former employees under the same actual 
control of Close who is substantially the sole stock¬ 
holder.” 

The situation in the present case, assuming for this 
purpose that addition of the wives technically created a 
new partnership, is similar. For, if section 3 (c) (7) does 
not cover this case, section 1 (r) which defines “employing 

4 “Employing Unit” [means] any individual or type of organization 
including any partnership, firm, association, trust, trustee, estate, joint 
stock company, insurance company, corporation, whether domestic or 
foreign, or his or its legal representative, or the assignee, receiver, 
trustee in bankruptcy, trustee or successor of any of the foregoing or the 
legal representative of a deceased person who or which has on or subse¬ 
quent to January 1, 1941, had one or more individuals performing serv¬ 
ices for him or it within this commonwealth. Annotated Laws of Mass. 
Vol. 4, Ch. 151 A, § 1 (j). (Emphasis added). 
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unit” is precisely applicable, and entitles Cohen’s to con¬ 
tinue the same rate which it enjoyed before the wives were 
added. 

The decision of the Florida Supreme Court in a recent 
case is much like that of the Massachusetts Court in the 
Packard case, supra. Texas Company v. Florida Industrial 

Commission, .Fla., 20 So. (2d) 6S0. In this case, 

Texas Corporation merged with Texas Company, whose 
stock it previously held. Texas Corporation then legally 
assumed the name “Texas Company” and became the 
operating company. The question was whether the new 
Texas Company was entitled to continue the contribution 
rate of the old Texas Company in the absence of express 
carry-over provisions in the statute. The Florida court 
held that it was, placing important, if not entire, reliance 
upon the fact that the new company was a successor of the 
old within the statutory definition of “employing unit.” 5 

The Florida definition of “employing unit” is identical 
with, and the Massachusetts definition is substantially the 
same as, the District definition of that term, except that 
the District statute contains the words “or successor there¬ 
of” while the Massachusetts and Florida statutes contain 
the words “or successor of any of the foregoing.” It 
seems clear that this is a difference in phraseology only, 
rather than in meaning. It would not make sense to con¬ 
strue the phrase “successor thereof” in the District stat¬ 
ute as applying only to the immediately preceding noun, 
“trustee,” and not to the other types of units enumerated 
in the definition. 


3 “Employing' unit” means any individual or type of organization, in¬ 
cluding any partnership, association, trust, estate, joint-stock company, 
insurance company or corporation, whether domestic or foreign, or the 
receiver, trustee in bankruptcy, trustee or successor of any of the fore¬ 
going, or the legal representative of a deceased person, which has or sub¬ 
sequent to January 1, 1936, had in its employ one or more individuals 
performing services for it within this state. Florida Statutes (1941) 
Ch. 443, §443.03 (6). (Emphasis added.) 
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The slight difference in wording between the District 
definition and the Florida and Massachusetts definitions 
is explained by a change w T hich took place in the model bill 
which the Social Security Board prepared as a guide for 
various state agencies. Originally the definition of “em¬ 
ploying unit” in the model bill, like that in the District 
Act, contained the language ‘ ‘ successor thereof. ” 6 In a 
subsequent model, however, this language was changed to 
“successor of any of the foregoing,” 7 as in the Florida 
and Massachusetts statutes. Explanatory notes to the vari¬ 
ous sections of this model bill give reasons for substantive 
changes from earlier models. No such explanation appears 
for the change from “successor thereof” to “successor of 
any of the foregoing” in the definition of “employing 
unit.” It is reasonable to conclude, therefore, that the 
change was merely intended to clarify a possible ambiguity, 
rather than to work a difference in substance or meaning. 9 
“Successor thereof,” as used in the District statute, there¬ 
fore, properly includes a successor partnership. 

When sections 1 (r) and 3 (c) (7) are read together, they 
form a comprehensive scheme for the carry-over of benefit 
experience. As pointed out in our main brief (p. 21), sec¬ 
tion 3 (c) (7) is concerned with the bringing together of 
going businesses. It deals with combining the experience 
of two or more employing units. It contemplates the 
computing of a new rate. Clause (b) of section 3 (c) (7) 
refers to employing enterprises, to be continued through 
a single employing unit as successor. Where, as in this 
case, a single employing unit, or single employing enter¬ 
prise, merely goes through a formal change, there is no¬ 
thing to combine and therefore no new’ rate can possibly 

r * “Draft Bills of State Unemployment Compensation of Pooled Fund 
and Employer Reserve Account Types,” Social Security Board, (rev. cd. 
1937) §2 (g). 

7 Employment Security Memorandum No. 13, “Proposed State Legis¬ 
lation for Unemployment Compensation and Public Employment Offi¬ 
cers,” Social Security Board, (1940 ed.) §2 (g). 

s The preface to the 1940 model (f. n. 7, supra) states (p. ii): “It 
will be noted that the draft language offered herein has been revised at 
numerous points in order to eliminate ambiguities and to improve the 
phraseology.” 
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result. Resort to section 3 (c) (7) would produce nothing 
but a new account number. Moreover, since under section 
1 (r), a partnership and its successor constitute a single 
employing unit, section 3 (c) (7) which is premised upon 
the existence of two or more employing units can not 
apply. 

Section 1 (r), on the other hand, applies perfectly to 
situations like that in the present case, where there is no 
reorganization, consolidation, or merger involving two or 
more employing units, but a single employing unit merely 
undergoes some change which does not result in change 
of ownership, control, or manner of operation. 

Accordingly, whether Cohen’s, after the addition of the 
wives, is viewed as the same partnership as before, or as a 
successor partnership under section 1 (r), it is entitled to 
the contribution rate originally assigned, namely, one-tenth 
of one per cent. 


Ill 

THE BOARD HAD AUTHORITY TO WAIVE THE 

SIX MONTHS’ PROVISION IN SECTION 3 (c) (7). 

Apart from whether section 3 (c) (7) applies at all in 
this case, or applies exclusively (appellants’ brief, pp. 19, 
22), the Board could have waived strict compliance with 
the six months procedural provision in section 3 (c) (7) 
but failed to exercise its discretion in this respect. 

No cases have been found construing provisions of this 
kind in unemployment compensation legislation. However, 
some courts have held, in other contexts, that provisions 
having a similar purpose might be waived, or an estoppel 
created, on equitable grounds. Although the authorities 
are not completely in accord, various state courts have 
applied this principle in construing statutes which required 
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damage claims gainst a city or county to be filed within 
a specific time and in a specific form. 

In Bowles v. City of Richmond, 147 Va. 720, 129 S. E. 
489, aff’d on re-hearing, 133 S. E. 593, the plaintiff sued 
for personal injuries resulting from the city’s failure to 
safeguard the approaches to a bridge. The city contended 
that plaintiff had not filed a verified claim within six 
months after the accident as required by statute. The 
Court held that the City Council had in effect waived the 
verified claim requirement by its attorney’s acting in and 
investigating the matter. It quoted from Judge Cooley’s 
work on “Constitutional Limitations” that— 

“Those directions which are not of the essence of 
the thing to be done, but which are given with a view 
merely to the properly, orderly, and prompt conduct 
of the business, and by a failure to obey which the 
rights of those interested will not be prejudiced, are 
not commonly to be regarded as mandatory, and if 
the act is performed, but not in the time nor in the 
precise mode indicated, it will be sufficient, if that 
which is done accomplishes the substantial purpose of 
the statute.” 

Similarly, in a Michigan case, the Court, holding that 
the plaintiff w T as not barred by failure to file notice as 
required by statute, said: 

“We have often decided that the common council 
may waive the formalities of a notice.” Bindley v. 
City of Detroit, 13# Mich. 8, 90 N. W. 665. 

Other cases to the same effect are: 

State v. Knight , 138 Fla. 374, 189 So. 425; 

Warner v. City of Wyandotte, 175 Mich. 695, 141 N. 
W. 568; 

Cf. Farrell v. Placer County, 23 Cal. (2d) 624, 145 P 
(2d) 570 

The Attorney General of California has ruled that the 
Unemployment Appeal Board of that State might waive 
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the 10 day period which the statute specifies for appeals 
from a referee’s decision, where good cause is found for 
failure to appeal within that time. Atty. Gen. Op. 5362, 
Commerce Clearing House Unemployment Compensation 
Service, Calif, ft 2020.05. 

The equities for waiver are certainly as strong in the 
present case as in any of the cases cited above. 

Before the six months’ period had expired, the Board 
mailed its notice fixing a contribution rate of one-tenth of 
one per cent (App. 8, 27). The notice recited that “this 
contribution rate will be conclusive and binding unless 
application for a redetermination is made within fifteen 
days from the mailing of this notice.” (App. S). Cohen’s 
accepted this notice, relied on it, and made payments in 
accordance with it until February, 1945 (App. 27). After 
the six months’ period had expired, and after the time 
which the statute (section 3 (c) (10)) fixes for mailing 
notices, the Board mailed a second notice fixing the rate 
at two and seven-tenths per cent for the same period 
covered by the first notice (App. 8, 27). It is true that the 
first notice was addressed to “Harry, Albert & Rose Cohen 
and David Freedman,” and that the three wives had been 
added to the firm. But contributions to the unemployment 
compensation fund are payable by the partnership as 
such—not by individual firm members. Cohen’s was reason¬ 
able in acting on the assumption that this notice, addressed 
to the firm’s managing partners at^the firm’s place of busi¬ 
ness, fixed the proper rate which the firm should pay. 

Cohen’s concededly meets the substantive requirements 
entitling it to a rate of one-tenth of one per cent (App. 16; 
appellants’ brief, p. 16 f. n.). And the appellee does 
not contend that failure to file the request within the six 
months’ period resulted in prejudice to the Board or to 
the public. 
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Appellee acknowledges that the six months’ provision 
is “placed in the statute for administrative purposes” 
(appellee’s brief, p. 18). It therefore falls clearly with¬ 
in Judge Cooley’s description, relied on in Bowles v. City 
of Richmond, supra, of “Those directions which * • • are 
given with a view merely to the proper, orderly, and prompt 
conduct of the business • • V’ It may accordingly be 
waived. 

An intention should not be imputed to Congress that 
the Board should be helpless to relieve an employer from 
a 2700 per cent penalty caused by inadvertence, or a busi¬ 
nessman’s natural concept of a partnership as a single 
continuing entity despite minor membership changes. 

The Board’s failure to recognize that it had authority 
of waiver, and to exercise its discretion in this regard, is 
thus an alternative ground upon which its action should 
be reversed. 


CONCLUSION 

The judgment of the District Court should be reversed. 

Respectfully submitted, 

Harry Friedman, 

Munsey Bldg. 
Washington, D. C. 

Attorney for Appellants 

Of Counsel: 
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COUNTER STATEMENT OF CASE 


On January 2,1936, Rose Cohen, Harry L. Cohen, Albert 
Cohen and David O. Freedman formed a partnership (here¬ 
inafter called the original partnership) to engage in the 
picture and framing business in the District of Colum- 




bia, taking over the business of a corporation previously 
known as “Cohen’s Inc.” (App. 18, 26). 

On October 1, 1943,. the partnership interest of the four 
partners was adjusted so that Harry L. Cohen, Albert 
Cohen and David G. Freedman each owned 2/7ths of the 
partnership. Each of these three partners then gave'his 
wife a l/7th interest in the partnership. The four members 
of the original partnership and the three wives who had 
obtained a l/7th interest each in the old partnership by 
agreement formed a partnership on October 1, 1943 (here¬ 
inafter called the new partnership). Thereafter, the busi¬ 
ness previously carried on by the original partnership was 
carried on by the new partnership without change in the 
manner or method of operation or location. (App. 18, 21,' 
27). 

The District of Columbia Unemployment Compensa¬ 
tion Act was amended on June 4, 1943 to adopt the so- 
called “merit” rating system, by winch certain employers’ 
rates of contribution depend upon certain experience factors 
(section 3(c)(8)). The resultant schedule of rates ranges 
from a minimum rate of 0.1 per cent to a standard or maxi¬ 
mum rate of 2.7 per cent. New employers received the 
standard rate of 2.7. per cent until their accounts could 
have been charged with benefits paid throughout the thirty- 
six-consecutive-calendar-month period ending on the com¬ 
putation date applicable to such year. (3(c)(3); 3(c)(4) 
(i);3(c) (8)). 

' On March 23, 1944, the Board sent the original partner¬ 
ship notices of a contribution rate of 0.1 per cent for the 
last half of the calendar year 1943 and the calendar year 
1944. The new partnership applied this rate on its returns 
until February 28, 1945. The Board then learning that 
there had been a change in the identity of the employing 
unit sent a notice to the new partnership for the first time 
fixing its contribution rates for the last half of the calendar 






year 1943 and the calendar year 1944. The rate fixed was 
the standard rate of 2.7 per cent. (App. 8,-27). • 

: The partnership protested, and at a hearing ‘ before 
members of the Board contended that its proper contribu¬ 
tion rate was 0.1 per cent. (App. 9-11,27-28). The Board, in 
a decision of April 12,1945, denied to the new partnership 
the rate of 0.1 per cent. It held that the addition of tile 
three wives to the firm created a new partnership, and, 
therefore, a new employer, which was not entitled to. the 
same- rate as its predecessor because it did not request its 
predecessor’s experience within six months from the date 
of change and, accordingly, did not comply with all the 
conditions provided by section 3(c)(7) of the Act. (App. 12, 
17,27,28). 

The lower Court heard a petition for review on the 
record made before the Board and sustained the Board’s 
action without opinion. It entered Findings of Fact and 
Conclusions of Law, and rendered Final Judgment for the 
Board, from -which this appeal is taken. (App. 26-29). 


STATUTES INVOLVED 


In addition to the provisions of the District of Columbia 
Unemployment Compensation Act set out by the appellants 
in their brief, the following provisions of the said Act are 
also pertinent to the issue involved: 


“Sec. 3(c) (1) The Board shall maintain a sepa¬ 
rate account for each employer, and shall credit 
his account with all of the contributions paid by 
him after June 30, 1939, with respect to employ¬ 
ment subsequent to May 31,1939. 

“Sec. 3(c)(2) Benefits paid to an individual with 
respect to any week of unemployment which was 
based on an initial claim filed -after June 30, 1939, 
and before July 1, 1940, shall be charged against 
the account of his most recent employer/ Benefits 
paid to an individual on an initial claim for benefits 
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filed after Jane 30,1940, shall be charged against 
the accounts of his base period employers. The 
amount of benefits so chargeable against 1 each 
base period employer’s account shall bear the same 
ratio to the total benefits paid to an individual as 
the base period wages paid to the individual by such 
employer bear to the total amount of the base period 
wages paid to the individual by all of his base 
period employers^ 

“Sec. 3(c) (4) (i) No employer’s rate of contri¬ 
bution for any calendar year or part thereof shall 
be reduced below the standard rate unless and until 
his account could have been charged with benefits 
paid throughout the thirty-six-consecutive-calen- 
dar-month period ending on the computation date 
applicable to such year or part thereof.” 



SUMMARY OF ARGUMENT 


L The acquisition of a 3/7ths interest in the original 
partnership by the wives of the male partners and the 
writing of a new partnership agreement did result in a 
change of employer within the meaning of the District of 
Columbia Unemployment Compensation Act. A reading of 
appellants’ carefully drawn and unambiguous partnership 
agreement (App. 19, 20) clearly indicates that the parties 
desired to and did form a new employing unit. 

II. The common law doctrine that a change in the per¬ 
sonnel of a partnership dissolves an original partnership 
and creates a new partnership is in full force and effect in 
this jurisdiction. It is supported by the decisions of state 
courts in cases involving the basic issues of the instant case. 

m. A reduced rate to which an employer may become 
entitled is in the nature of a privilege and partial exemption 
from taxation and statutes providing for such reduction 
must be strictly construed This doctrine is neither out¬ 
moded nor is it technical and it has been followed by this 
honorable Court. 








IV. It is most important that the common law doctrine 
be followed in this jurisdiction because otherwise partner¬ 
ships, by indirection, could defeat the clear intention of 
Congress as set out in section 3(c) (7) of the Act. 

V. As section 3(c) (7) is written, conditions (a), (b) and 
(c) are in the conjunctive. Accordingly, it must be con¬ 
strued to require the fulfillment of all three conditions. To 
read “and” as “or” would defeat the obvious intent of 
Congress as it would eliminate the necessity of a successor 
employer complying with the provisions of condition (c). 
This requirement was placed in the Act to insure that the 
same employment policies would be followed and to act as 
a safeguard to the stabilization of the employment involved. 


ARGUMENT 


Historical background 


In order, to have a complete, understanding of the pur¬ 
poses of the various statutory provisions, a brief historical 
statement in connection with the District of Columbia Un¬ 
employment Compensation Act is necessary. Originally, 
the Act provided a flat contribution rate for all employers 
and contained a provision that for the year 1941 and there¬ 
after that the Board classify employers according to their 
experience and fix tax rates accordingly. These rates were 
to be fixed in such a way as to encourage the stabilization of 
employment and only those employers who were successful 
in stabilizing their employment were to be entitled to low 
rates. The particular pro visions, contained in the Act were 
unadministrable and, accordingly, Congress, from time to 
time, postponed their operation. Effective July-1,1943, the 
said provisions were deleted and replaced by “merit rating” 
provisions which could be administered. This indicates 
that the fundamental purpose of experience rating was to 
encourage the stabilization of employment, and that in- 
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cident thereto, an employer who stabilized employment for 
a given period of time would be rewarded by the assignment 
of’a reduced rate. 

A new employer is not entitled to be eligible to receive 
a reduced rate until he has had employees in his pay for 
more than four years. 

Section 3(c) (4) (i) of the District of Columbia Unem¬ 
ployment Compensation Act is one of the basic sections in¬ 
volved in this case and it provides as follows: 


“(4)(i) No employer’s rate of contribution for 
any calendar year or part thereof shall be reduced 
below the standard rate unless and until his account 
could have been charged with benefits paid through¬ 
out the thirty-six-consecutive-calendar-month per¬ 
iod ending on the computation date applicable to 
such year or part thereof.” * 


The acquisition of 3/7ths interest in the original partner¬ 
ship by the wives and the formation of a new partner¬ 
ship by a new agreement did result in a change of 
“employer” within the meaning of the District of 
Columbia Unemployment Compensation Act • 


The fundamental question in this case is w-hether, for 
purposes of the District of Columbia Unemployment Com¬ 
pensation Act, the acquisition of the 3/7ths interest in the 
firm by the wives and the formation of a new partnership 
by new agreement made Cohen’s a different employer from 
what it had been before such acts. 

Before discussing any authorities or statutes, it might 
be helpful to ascertain what the appellants intended to 
accomplish when the change was made. This can be deter¬ 
mined by reading the partnership agreement which was 
executed on October 1, 1943. This agreement is carefully 






drawn, is dear and unambiguous and would indicate that 
the appellants intended to enter into a partnership as of 
that date to operate from that date for an indefinite period. 
The following clearly indicates that such was the appellants ’ 
intent 

“Whereas Harry L. Cohen, Rose Cohen, Albert 
Cohen and David Gr. Freedman have been engaged 
in the picture and framing business as a partner¬ 
ship under the firm names of ‘Cohen’s’ and 
‘Alton’s,’ 

“Whereas, Ethel Cohen, Dorothy Cohen and 
Julia Freedman have acquired interests in said 
business under deeds of gift from their husbands, 
and . . SM 

“Whereas, it is the desire of the parties hereto 
to form a partnership for the purpose of carrying 
on the said business under the names of ‘Cohen’s’ 
and ‘Alton’s.’ , 

“Now therefore, in consideration of the prem¬ 
ises and the premises herein contained, the parties 
hereby agree as follows: 


“MEMBERS 

“Rose Cohen, Harry L. Cohen, Albert Cohen, 
David G-. Freedman, Ethel Cohen, Dorothy Cohen 
and Julia Freedman, hereinafter referred to as 
‘partners’ will become and remain partners in the 
picture and framing business from the date of 
these presents and devote all their time to the busi¬ 
ness of the partnership. ” (Italics supplied) (App. 
19, 20). 


The common law has been followed by state courts in con¬ 
struing the “successor provision” in state unemploy¬ 
ment compensation laws 

Under the common law, which is in force in this juris w 
diction, it is a well-established rule of law that any change 
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in the personnel of a partnership dissolves the original 
partnership and creates a new partnership. This doctrine 
is tacitly admitted by the appellants in their brief and is 
so fundamental that it can be considered “Hornbook 
Law.” 1 , . • 

Inasmuch as unemployment compensation in this country 
grew up in the middle 1930 ’s and merit rating at an even 
later date, there are very few cases involving this point. 
The following cases are ones in which the Courts have recog¬ 
nized the common law doctrine and have ruled in cases 
such as the one before this Court that a change in the 
membership of a partnership has established a new em¬ 
ployer and that the new employer is entitled to its prede¬ 
cessor’s experience only if it complies with the “successor 
provisions” of the law if such a successor provision exists. 

The most important case is that of Sulloway v. Rolfe, 

-N. H.-, 47 A (2nd) 109. In that case there 

had been a series of partnerships commencing in 1913. The 
partnership when the unemployment compensation law 
went into effect was composed of Woodworth, Sulloway, 
Piper, Jones and Hollis. On September 28, 1938, Wood- 
worth died and Godfrey was admitted to the partnership. 
The partners claimed that at all times since 1913 they had 
an agreement to the effect that in the event of death or 
resignation of any partner, that the remaining partners 
would continue to practice law together as partners with 
new percentages to be agreed upon and that the partner¬ 
ship should not terminate because of the death or resigna¬ 
tion of a partner. The New Hampshire law r did not contain 
a successor provision. In this case the Court held that the 
changes in the membership of the partners created a new T 
partnership and that as there was no provision for transfer 


i Peters v. McWilliams, 78 Va. 567; McCall v. Moss, 112 Ill. 493; Fritz v. 
Commissioner of Internal Revenue, 76 F. (2nd) 460; and Commissioner of 
Int/rnal Revenue v. Shapiro, 125 F. (2nd) 532 (1942). 
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of experience, the plaintiffs’thirty-six month benefit period 
should start on the date that Godfrey was admitted to the 
partnership. In this case the Court said: 




; The question of justice or the fairness of the 
present arrangement is for theLegislature to deter¬ 
mine. In order to grant the relief prayed for it 
would be necessary for the court,-in effect, to write 
into the statute a new provision authorizing such 
transfer, which would clearly transcend the limits 
of judicial power.” 


Another case in point is Lindley v. Murphy , 387 Ill. 506, 
56 N. E. (2nd) 832. This case involved a brokerage firm 
whose members were Clement, Curtis, Lindley and Marcus. 
On December 31,1940, Clement retired and Curtis, Lindley v 
and Marcus continued the business. On December 31, 
1941, Lindley, Curtis and Marcus admitted Bard, Williams, 
and Doherty as partners. At all times Lindley, Curtis and 
Marcus owned and controlled at least an eighty per cent 
interest in each of the partnerships. The Illinois Act con¬ 
tained a provision identical to section 3(c) (7) of the District 
Act except that provision (a) contained in the District Act, 
which is in dispute in this case, was not contained in the 
Illinois Act. The administrative authorities had not granted 
the most recent partnership' a reduced rate on the 1 theory 
that it had not had thirty-six-consecutive-calendar months 
benefit experience and that it was not entitled to a combin¬ 
ation with its predecessor because the ownership and con¬ 
trol was not substantially the same. The Court allowed 
the combination on the theory that the ownership and 
control were substantially the same. 

The most recent case in point is that of White v. State, 
(Tex. Civ. App.) 197 S. W. (2nd) 389. In this case a five 
member partnership operated two separate and distinct 
businesses. The five members entered into a reorganiza¬ 
tion agreement whereby one member took over one busi- 
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ness and three members the other business. The Court 
held that the three-member partnership was not entitled 
to the experience rating record of the former five-member 
partnership since immediately after such reorganization 
the employing enterprises of • the predecessor employing 
unit or units were not continued solely through a single 
employing unit as successor thereto as required by law. 

In George and Lynch v. The Unemployment Compensa¬ 
tion Commission of Delaware, 42 Del. 558, 41 A (2nd) 465, 
the Court recognized the common law rule. In that case 
George and Appleby had been partners in a general con¬ 
tracting business for many years. George bought out the 
interest of Appleby and continued to operate the business 
under the same firm name and in the same fashion as it had 
been previously operated. The Court held that this created 
a change and that the business owned by the individual was 
not entitled to the experience of the partnership although 
the act contained a successor provision. 

Another case on this point is that of Arado v. Keitel, 353 
Mo. 223, 182 S. W. (2nd) 176. This case involved a part¬ 
nership composed of three members, A, B and C. A sold 
his entire interest to B, who in turn sold a ten per cent in¬ 
terest to D. The new partnership met all of the provisions 
of the Missouri successor section and the Court held 
that it was entitled to its predecessor’s experience. Thus 
the Court recognized the fact that a new employing unit had 
been created and that only through the successor provision 
could it get its predecessor’s experience. 

Oppen’s Food Market, Petitioner, v. The Unemployment 
Compensation Division of the North Dakota Workmen’s 
Compensation Bureau, Respondent, in the District Court, 
Fourth Judicial District, Burleigh County, North Dakota, 
Memorandum Opinion issued July 16, 1945, which is un¬ 
reported but is mentioned in Commerce Clearing House 
Unemployment Insurance Service, volume 5, at page 37,505, 
is also in point. In this case, a grocery business was owned 
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by two partners, A and B, in equ;al shares, but for many 
years was managed entirely by A. A purchased B’s in¬ 
terest and the Court held that he, as an individual, was en¬ 
titled to have his experience combined with that of the 
partnership, on the basis of a statutory provision some¬ 


what similar to the provisions of section 3 (c)(7) of the - 




District Act. Here, again, the Court recognized the common 
law doctrine that a new employing unit had been created * 
and required it to meet all the statutory conditions in order 
to obtain its predecessor’s experience. 

From the foregoing cases it is apparent that the Illinois, 
New Hampshire, Delaware, Texas, Missouri and North 
Dakota Courts have recognized the common law doctrine 
and have ruled that a change in personnel in a partnership 
dissolves an existing partnership. The Courts have ruled 
that if the successor partnership is to obtain the experi¬ 
ence of its predecessor, it must do so through the successor 
provision of the law if one exists. 

National Labor Relations Board v. Hearst Publications, 

322 U. S. Ill; U. S. v. Silk and Harrison v. Grey van Lines, 

-U. S.-91 L. ed. (Adv. Op.) 1335; Bartels v. 

Birmingham, - U. S. - 91 L. ed. (Adv. Op.) 
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1584; Grace v. Magruder, 80 U. S. App. D. C. 53, 148 F. 
(2nd) 679, all involved coverage and protection extended by 
social and economic laws. This honorable Court in the 

4 /• 

Grace case and the Supreme Court in the remaining cases 


held that inasmuch as it was the intent of Congress to cover, * 


protect and extend-privileges to the greatest number pos¬ 
sible they would not allow strict common law. usage of 
words to fetter and limit the protection extended by the 
various laws. Accordingly,.these cases are not in point as 
coverage is not involved in the present case. The appellants 
are merely seeking a partial exemption from taxation and 
the use of established rules of law in no way limit the 
protection extended by the Act or clashes with the intent of 
Congress. Indeed, it might very well be said that appli¬ 


cation of the common law would tend to build up the ftmd 
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and thus the primary intent of Congress would be carried 
out. 

In Lehman v.' Commissioner, 7 T. C. No. 128, on which 
the appellants rely, the Court was not engaged in de¬ 
termining the status of certain partnerships as such. It 
was determining the length of time the taxpayer held cer¬ 
tain assets, namely, his interests in a series of successive 
partnerships. As a matter of fact, the Court recognized 
the common law doctrine of partnership when it said at 
page 18 of the opinion: 

“ ## *It is true, of course, that the death of Arthur 
Lehman in May 1936 did dissolve the partnership 
under the laws of the State of New York. * * * ” 

And further on page 19: 

“Continuing further we said in the Ford case: 
<# **The respondent suggests that the withdrawal 
of the partner whose interest was purchased on 
November 26, 1938, constituted a dissolution or 
termination of the partnership and the commence¬ 
ment of a new partnership. By general rule of law, 
death or withdrawal of a partner dissolves the part¬ 
nership, but it is competent for the parties to 
provide otherwise. * * * ’ ” 

V \ _ 

Upon the death of the partner in 1936, the partnership 
agreement was not rewritten but the partners continued 
under the original partnership which contained an agree¬ 
ment that there be no dissolution in case of the death of a 
partner. However, when the Court lightly referred to a 
number of changes in the personnel prior to 1936, it in¬ 
dicated that no accounting had been made and that such 
changes did not affect the status of the taxpayers’ assets. 
In other words, the Court was looking at these changes 
in an objective light and the main question involved was 
how long the taxpayer held the assets, not the actual status 
of the partnerships. 



In the instant case the original partnership did not con¬ 
tain a provision to carry on in the event of the addition of 
new partners and the appellants contracted to form a new 
partnership. (App. 20). Following the doctrine handed 
down in the Ford case quoted in the Lehman case, the 
appellants were competent to contract if they desired and, 
accordingly, it would appear that they formed a new part¬ 
nership and thus created a new employer within the mean¬ 
ing of the District of Columbia Unemployment. Compen¬ 
sation Act. 

Two judges dissented in the Lehman case and it is now 
under appeal. 

From the foregoing it would appear that the appellants ’ 
reliance on the Lehman case is not wrell founded. 

Karlson v. Murphy, 387 Ill. 436, 56 N. E. (2nd) 839, did 
not construe the successor provisiomof the Illinois Act, but 
construed the $3000 limitation contained in the Illinois 
law. Moreover, on the same day on which the Supreme 
Court of Illinois handed dowm the Karlson decision it also 
handed dowm the Lindley decision, supra, and both opinions 
were rendered by the same justice and the employer in 
each case was represented by the same counsel. The 
Karlson case involved the $3000 limitation and if appel¬ 
lants’ interpretation of the Karlson decision is correct, 
then the exhaustive reasoning of the Court in the Lindley 
case was w T holly unnecessary and inexplicable. All the 
Court had to do was to hold that the three Lindley partner¬ 
ships consisted of a single employing unit and that there 
never had been a change within the meaning "of the Succes¬ 
sor provision. 

Aside from the foregoing, there is a great difference 
between the District Act and the Illinois Act which would 
distinguish the Karlson case from the case at bar. The 
District Act covers employers of one or more individuals 
and contains no time limitation. The Illinois Act covers 
employers who have eight or more individuals in their em- 




ploy in each of twenty different weeks during a calendar 
year. Because of this type of coverage, many provisions 
were placed in the Ulinqis Act to prevent employers 
breaking down into small units containing less than eight 
individuals and thus defeating the purpose of the Act. 
These provisions provided for the coupling of units in 
certain cases in order that the employer may be ruled to 
have eight or more employees. Also because of the twenty 
week limitation, the Act contains provisions for coupling 
one or more employing units for purposes of the twenty 
week provision and uses considerable language concerning 
the coupling of units with their successor. Many of these 
provisions appear in the opinion of the Karls on case 
and the Court said that- reading the Act as a whole no 
change in identity had taken place. Accordingly, it is 
readily apparent that the Karlson case has to do with a sub¬ 
stantially different phase of legislation and is not in point. 
The Lindley , case -is on all fours with the fundamental 
principles involved in the instant case and should be fol¬ 
lowed. 

Meyer v. Unemployment Compensation Commission , 311 
Mich. 440, 18 N. W. (2nd) 886, cited by the appellants in 
their brief, is similar to the Karlson case in that it involved 
the $3000 limitation and not the successor provision of4he 
Michigan Act. Nowhere in the opinion in that case does 
the Court hold that the two partnerships are a continuous 
employing unit. 


The benefit of a predecessor’s experience is a privilege 
created by law and is in the nature of a partial ex¬ 
emption 


Appellants contend that technical common law concepts 
are not controlling in construing the social and economic 







legislation. While it is true that unemployment compen¬ 
sation statutes have broad social aspects as far as coverage 
is concerned, a reduced rate to which an employer may 
become entitled is in the nature of a privilege and partial 
exemption from taxation granted the said employer pro¬ 
vided he complies with the merit rating provisions of the 
Act and such a statute must be strictly construed. This 
Court in the case of the National Rifle Association of Amer¬ 
ica v. Young , 77 Ui S. App. D. C. 290,134 F. (2nd) 524, said 
at page 291: 

“Compulsory unemployment contributions are 
taxes. Exemptions from taxation in general, and 
from this sort of taxation in particular, are strictly • 
construed. * ’ 

X. 

Inasmuch as the law definitely discloses that we have 
two partnerships involved, we must determine whether 
or not a partnership’s right to a tax deduction is automatic¬ 
ally transferable to a successor partnership without a 
direct provision of law-allowing such transfer. There are 
numerous cases holding that a right, privilege, exemption 
or deduction in connection with certain taxes is not trans¬ 
ferable from one taxpayer to another unless authorized by 
a special provision of law. The most important case in this 
long line is that of New Colonial Ice Co. v. Helvering , 292 
U. S. 435, 78 L. E. 1348. In that case all the assets of the 
business of an older corporation were taken over by a new 
corporation, specially organized for the purpose and having 
substantially the same capital structure, in exchange for a 
portion of its stock, which was distributed by the older cor¬ 
poration among the latter’s stockholders share for share, 
thereby retiring the shares of the old corporation. The 
Supreme Court held that this new corporation was not en¬ 
titled to take credit for a net loss sustained in the previous 
year by the old corporation on the theory that deductions 
are permitted only by legislative grace and a deduction is 
allowable only if there is a clear provision therefor. 



Accordingly, it would appear that if a new partnership 
is to obtain the experience of an old partnership, it must 
do so through the provisions of section 3(c) (7) of our Act. 
The appellants 3 contention that section 3(c)(7) of the Act 
is not applicable is without merit as there are two or more 
employing units involved; one partnership prior to the 
change and a separate and new partnership subsequent to 
the change. This change in the ownership and operation of 
the business certainly creates a reorganization and if sec¬ 
tion 3 (c) (7) is not applicable, then the new partnership 
must be treated as having been a new employer and has 
no right to the experience of its predecessor. Inasmuch as 
this is a privilege or a right created by section 3 (c) (7), it is 
apparent that the appellants must comply with all of the 
conditions precedent provided by Congress in such section. 

A recent statement of law appears in Sutherland on Statu¬ 
tory Construction , 3d Ed., 1943, in section 5809: 

/ 

“Where an individual’s rights depend upon his 
compliance with the provisions of a statute, those 
provisions are generally mandatory, and com¬ 
pliance therewith a condition precedent to the per¬ 
fection of such rights.” 

The appellants rely on Regulation VI (J) of Rules and 
Regulations Relating to Employers promulgated by the 
District Unemployment Compensation Board. This reg¬ 
ulation is not in point inasmuch as it merely provides for 
the disposal of monies which a partnership is legally en¬ 
titled to under the Act subject to no conditions; whereas, 
the instant case involves a right which the new partnership 
could have s availed itself of had it complied with the con¬ 
ditions precedent set out in section 3 (c)(7) of the Act. 

Unincorporated associations and unions are usually 
formed under charters which specify their duration to be 
perpetual and are in effect recognized as legal entities, they 
being more akin to corporations than to partnerships and. 
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accordingly, are treated as legal entities. The normal asso¬ 
ciation has a charter and by-laws which provide for the 
admission and expulsion of members. v They are quite dif¬ 
ferent from partnerships which are formed under agree¬ 
ments entered into by the various partners and the partner- i 

ship agreement in this case does not contain provisions for 
the addition of new partners to the original partnership. - 
Accordingly, it is believed that the appellants’ contention 
is without merit. 


Importance of recognizing the common law rule 

If we are to apply the common law doctrine of partner¬ 
ship, appellants’ contention that they were a single employ¬ 
ing unit needs little comment and the cases cited are not in 
point. While it is true that a partnership is an employing 
unit under the definition given in the District Act, it is also 
true that the addition of a partner or partners effects a 
change and that a new employing unit is thereby created. 
To permit a firm to be treated as a legal entity for some 
purposes and not for others is dangerous and would permit 
a partnership to shift its liabilities to the public and to the 
Government for taxes if it so desired. 

The doctrine advanced by the appellants would allow un¬ 
scrupulous individuals to completely defeat the clear intent 
of Congress as expressed in section 3(c)(7)(c) of the Act. 
An example of this is that a partnership composed of A 
and B could not, sell its business to a partnership composed 
of C, D and E so that C, D and E could have the advantage 
of A and B’s experience. If the appellants’ contention is 
correct, then A and B could by indirection defeat the pur¬ 
poses of the Act by making C, D and E members of their 
partnership for a short period of time. After this period 
had elapsed, they could withdraw from th.e partnership and 
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C, D and E would in effect accomplish indirectly what they 
could not do directly. 

Finston v. Unemployment Compensation Commission, 
132 N. J. L. 276, 39 A (2nd) 697, cited by the appellants, is 
novel in that it recognizes a partnership as a legal entity. 
However, it is not in point because it does not decide 
whether or not the change of membership of a given part¬ 
nership terminates the legal entity. In other words, it does 
not say that a partnership composed of four individuals 
is the same legal entity as a partnership formed at a later 
date which includes the same four individuals and three 
additional persons. 

/ V 

All conditions set up in section 3(c) (7) must be complied 

with • 

s 

Section 3 (c) (7) prescribes three conditions; the first 
being separated by a semicolon and the second and third, 
by a semicolon and the word “and.” Accordingly, .this 
section should be construed in .the conjunctive. Each con¬ 
dition is prescribed for a special reason. Condition (a) is 
placed in the statute for administrative purposes; condition 
(b) .is placed in the statute for administrative purposes to 
alleviate the necessity of determining which of two or more 
successors should be entitled to the employment record of 
the predecessor; and condition (c) is placed in the statute to 
assure the continuation of the employment practices of the 
predecessor. 

It would be just as logical to say that a combination could 
be granted if condition (c) were not met as it would be to 
say that if condition (a) were not met. The three condi¬ 
tions are set up in such a fashion that they are of equal im¬ 
portance. The two conditions set up in the Illinois Act 
were in the conjunctive and the Court in the Lindley case 









supra , ruled that both conditions must be met; likewise, the 
conditions in the Texas law were connected with an “and” 
and the Court in the White case, supra , held that both con- ' 
ditions must be met. 

• The appellants’-contention that the Board can construe 
the second word “deem’.’ in section 3 (c)(7) to give it the 
right to independently combine accounts without regard to 
subsections (a), (b) and (c) of that section is hardly 
worthy of comment., A reading of the said statute without 
further showing of legislative intent to the contrary shows 
that the words “shall*deem” in. the last portion of section 
3(c)(7) refer only to employers who have complied with 
the three provisions previously set out in the section; other¬ 
wise the Board would have authority to combine any ac¬ 
counts without regard to any yardstick established by Con¬ 
gress. Thus construed, the safeguards set up elsewhere 
in the Act are rendered meaningless. 

There has been no showing that the Board acted whim¬ 
sically, arbitrarily or capriciously and, accordingly, it 
cannot be said that it abused its discretion when it denied 
the combination of the two accounts. 


CONCLUSION 


This case clearly comes within the purview of section 
3(c)(7) of the Act. The appellants could have obtained a 
privilege, namely, a combination of experiences, provided 
they met all of the conditions set out in the said section. 

If this is a hardship case, it is so because of the appellants’ 
failure to request the transfer of experience within the 
time limited. The time allowed was ample and an applica¬ 
tion Tor combination was mandatory under the law. The 
situation is not novel. Employers have been required to 
contribute even though they no longer had any employees 
subject to the applicable unemployment compensation act, 
when they have failed to observe the statutory require¬ 
ment as to filing application for termination of coverage 
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within the time prescribed. Harris v. (Tex. Civ. 

. App.) 159 S. W. (2nd) 172. 

Wherefore, it is submitted that the judgment of the Dis¬ 
trict Court should be affirmed. 
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